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UNITED STATES v. ROBERT MORRIS. 


Under the Constitution of the United States, juries in criminal trials have 
not the right to decide any questien of law. 


While one of the counsel for the defendant was addressing 
the jury, he stated the proposition, that, this being a criminal 
case, the jury were rightfully the judges of the law as well as 
the fact ; and if any of them conscientiously believed the act 
of 1850, commonly called the “ Fugitive Slave Act,” to be 
unconstitutional, they were bound by their oaths to disregard 
any direction to the contrary which the Court might give them ; 
and he was about to address the jury in support of this asser- 
tion, when he was stopped by the Court, and informed that he 
could not be permitted to argue this proposition to the jury ; 
that the Court would hear him, and if they should arrive at the 

VoL. XI.—No. 5. 

















~ > e o 





242 AMERICAN LAW JOURNAL. 


[United States e. Morris. ] 
opinion that the proposition was true, the jury would be so in- 
formed by the Court ; and the counsel then addressed the Court 
in support of the position. 

The opinion of the Court thereon was delivered by Judge 
Curtis, as follows: 

The Constitution of the United States, article 3, section 2, 
provides that ‘the trial of all crimes, except in cases of im- 
peachment, shall be by jury.” The counsel for the defendant 
maintains that, in every such trial of a crime, the jury are the 
judges of the law as well as of the fact; that they have not 
only the power, but the right, to decide the law ; that though 
the court may give its opinion to the jury respecting any mat- 
ter of law involved in the issue, yet the jury may and should 
allow to that opinion only just such weight as they may think 
it deserves ; that if it does not agree with their own convictions 
they are bound to disregard it, tne responsibility of deciding 
rightly all questions, both of law and fact, involved in the gen- 
eral issue, resting upon them under the sanction of their oaths. 


This is an important question, and it has been pressed upon 
the attention of the Court with great earnestness, aud much 
power of language, by one of the defendant's counsel. I have 
no right to avoid a decision of it. I certainly should have pre- 
ferred to have a question of so much importance, respecting 
which so deep an interest is felt, such strong convictions enter- 
tained, and, I may add, respecting which there has not been an 
entire uniformity of opinion, go to the highest tribunal for a 
decision; but it is not practicable in this case. I proceed, 
therefore, to state the opinion which I hold concerning it. The 
true question is, what is meant by that clause of the constitu- 
tion, ‘‘ the trial of crimes shall be by jury ?” 

Assuming, what no one will controvert, that the tribunals for 
the trial of crimes were intended to be constituted, as all com- 
mon law tribunals in which trial by jury was practised were 
constituted, having one or more judges, who were to preside at 
the trials and form -one part of the tribunal, and a jury of 
twelve men, who were to form the other part, and that one or 
the other must authoritatively and finally determine the law, 
was it the meaning of the constitution that to the jury and not 
to the judge this power should be entrusted ? 


There is no sounder rule than that which requires us to look 
at the whole of an instrument before we determine a question 
of construction of any particular part ; and this rule is of the 
utmost importance when applied to an instrument the object of 
which was to create a government for a great country, working 
harmoniously and efficiently through its several executive, legis- 
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lative and judicial departments. It is needful, therefore, be- 

fore determining this question upon a critical examination of 
‘}* — the particular phrase in question, to examine some other provi- 

sions of the constitution which are parts of the same great whole 

to which the clause in question belongs. We find in article vi. : 

“This constitution, and the laws of the United States which 

shall be made in pursuance thereof, and all treaties made or 

which shall be made under the authority of the United States, 

shall be the supreme law of the land.” Nothing can be clearer 

than the intention to have the constitution, laws, and treaties 

of the United States in equal force thronghout every part of 
the territory of the United States, alike in all places and at all. 
times. ‘To secure this necessary end a judicial department was 

created, whsse officers were to be appointed by the President, 

paid from the national treasury, responsible through the House 

of Representatives to the Senate of the United States, and so 

organized by means of the Supreme Court established by the 

constitution, and such inferior courts as Congress might estab- 
lish, as to secure a uniform and consistent interpretation of the 

laws, and an unvarying enforcement of them according to their 

just meaning and effect. That whatever was done by the Goy- 

ernment of the United States should be by standing laws, oper- 

ating equally in all parts of the country, binding on all citizens 

alike, and binding to the same extent and with precisely the 

same effect on all, was undoubtedly intended by the constitu- 

tion ; and any construction of a particular clause of the consti- 

tution which would tend to defeat this essential end is, to say 
the least, open to very serious objection. 


It seems to me that what is contended for by the defendant’s 
counsel would have something more than a mere tendency of 
this kind. The Federalist, in discussing the judicial power, 
remarks: ‘Thirteen independent courts of final jurisdiction 
over the same causes, arising upon the same laws, is a hydra in 
Government, from which nothing but contradiction and confu- 
sion can proceed.” But what is here insisted on is that every 
jury empannelled in every court of the United States is the 
rightful and final judge of the existence, construction, and ef- 
fect of every law which may be material in the trial of any 
criminal case ; and not only this, but that every such jury may 
and if it does its duty must, decide finally, and without any 
possibility of a revision, upon the constitutional power of Con- 
gress to enact any statute of the United States which, on such 

‘a trial, may be brought in question. So that we should have 
not thirteen, but an innumerable number of courts having final 
jurisdiction over the same causes arising under the same laws, 
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and these courts chosen by lot among us, and selected by the 
marshal elsewhere out of the body of the people, with no refer- 
ence to their qualifications, to decide questions of law ; not al- 
lowed to give any reasons for their decisions, as will be pre- 
sently shown ; not sworn to decide the law, nor even to support 
the constitution of the Cnited States, and yet possessing com- 
plete authority to determine that an act passed by the legisla- 
tive department, with all the forms of legislation, is inoperative 
and invalid. The practical consequences of such a state of 
things are too serious to be lightly encountered, and in my 
opinion the constitution did not design to create or recognize 
any such power by the clause in question. 

Some light as to its meaning may be derived from other pro- 
visions in the same instrument. The sixth article, after declar- 
ing that the constitution, laws, and treaties of the United States 
shall be the supreme law of the land, proceeds, “and the Judge 
in every State shall be bound thereby.” 

But was it not intended that the constitution, laws, and trea- 
ties of the United States should be the supreme law in criminal 
as well as in civil cases? If a State law should make it penal 
for an officer of the United States to do what an act of Congress 
commands him to do, was not the latter to be supreme over the 
former? And if so, and in such cases juries finally and right- 
fully determine the law, and the constitution so means when it 
speaks of a trial by jury, why was this command laid on the 
judges alone, who are thus mere advisers of the jury, and may 
be bound to give sound advice, but have no real power in the 
matter ? 

It was apparently the intention of the constitution that all 
persons engaged in making, expounding, and executing the. 
laws, not only of the United States, but of the several States, 
should be bound by oath or affirmation to support the constitu- 
tion of the United States. But no such oath or affirmation is 
required of jurors, to whom it is alleged the constitution confides 
the power of expounding that instrument, and not only con- 
struing but holding invalid any law which may come in question 
on a criminal trial. 

This may all be true, but strong reasons should be shown be. 
fore it can be admitted. 

I have considered with much care the reasons assigned and 
the authorities cited by the defendant’s counsel, and have ex- 
amined others whlch he did not cite; and the result is, that his 
position, both upon authority and reason, is not tenable. I will 
first state what is my own view of the rightful powers and du- 
ties of the jury and the court in criminal cases, and then see 
how far oe Mg in conformity with the authorities and consis- 
tent with what is admitted by all to be settled law. , 
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In my opinion, then, it is the duty of the court to decide 
every question of law which arises in a criminal trial. If the 
question touches any matter affecting the course of the trial, 
such as the competency of a witness, the admissibility of evi- 
dence, and the like, the jury receive no direction concerning it ; 
it affects the materials out of which they are to form their ver- 
dict, but they have no more concern with it than they would 
have had if the question had arisen in some other trial. If the 
question of law enters into the issue, and forms part of it, the 
jury are to be told what the law is, and they are bound to con- 
sider that they are told truly; that law they are to apply to the 
facts as they find them, and, thus passing both on the law and 
the fact, they, from both, frame their general verdict of guilty 
or not guilty. 

Such is my view of the respective daties of the different parts 
of this tribunal in the trial of criminal cases, and I have not 
found a single decision of any court in England, prior to the 
formation of the constitution, which conflicts with it. It was 
suggested at the bar that Chief Justice VAUGBN’s opinion in 
Bushell’s case, 6 State Trials 999, was in support of the right 
of juries to determine the law in a criminal case; but it will be 
found that he confines himself to a narrow, though, for the case, 
a conclusive line of argument, that the general issue, embracing 
facts as well as law, it can never be proved that the jury be- 
lieved the testimony on which the fact depended, and in refer- 
ence to which the direction was given, and so they cannot be 
guilty of any legal misdemeanor in returning a verdict, though 
apparently against the direction of the court in matter of law. 

Considering the intense interest excited, the talent and learn- 
ing employed, and consequently the careful researches made, in 
England, near the close of the last century, when the law of 
libel was under discussion in the courts and in Parliament, it 
cannot be doubted that if any decision, having the least weight 
could have been produced in sapport of this general proposi- 
tion, that juries are judges of the law in criminal cases, 1t would 
then have been brought forward. I am not aware that any 
such was produced. And the decision of the King’s Bench in 
Rex ys. the Dean of St. Asaph, 3 T. R. 428, and the answers 
of the twelve judges to the questions propounded by the House 
of Lords, assume as a necessary postulate what Lord Mansfield 
so clearly declares in terms, that by the law of England juries 
cannot rightfully decide a question of law. Passing over what 
was asserted, by ardent partisans and eloquent counsel, it will 
be found that the great contest concerning what is known in 
history as Mr. Fox’s Libel Bill was carried on upon quite a dif- 
ferent ground by its leading friends—a ground which, while it 
admits that the jury are not to decide the law, denies that the 
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libellous intent is matter of law, and asserts that it is so mixed 
with the fact that under the general issue it is for the jury to 
find it as a fact.* Such I understand to be the effect of that 
infamous declaratory law. (St. 32, Geo. 3, ¢. 60.) The de- 
fendant’s counsel argued that this law had declared that on 
trials for libel the jury should be allowed to pass on law and 
facts, as in other criminal cases. But this is clearly erroneous. 
Language somewhat like this occurs in the statute, but in quite 
a different connexion, and, as I think, with just the opposite 
meaning. 

“The court or judge before whom such indictment or infor- 
mation shall be tried, shall, according to their or his discretion, 
give their or his opinion and directions to the jury, on the mat- 
ter in issue between the King and the defendant, in like man- 
ner as in other criminal cases.” 

This seems to me to carry the clearest implication that in 
this and all other criminal cases the jury may be directed by 
the judge; and that while the object of the statute was to de- 
clare that there was other matter of fact besides publication 
and the innuendoes to be decided by the jury, it was not intend- 
ed to interfere with the proper province of the judge to decide 
all matters of law. That this is the received opinion in Eng- 
land, and that the general rule declared in Rex vs. Dean of St. 
Asaph, the juries cannot rightfully decide the law in criminal 
cases, is still the law of England, may be seen by reference to 
the opinions of Parke B., in Parmiter vs. Copeland, 6 M. & W. 
105, and of Best, C. J. in Levi vs. Milne, 4 Bing, R. 195. 

I conclude, then, that when the constitution of the U. States 
was formed it wasa settled rule of the common law that in 
criminal as well as in civil cases the court decided the law and 
the jury the facts, and it cannot be doubted that this must have 
an important effect in determining what is meant by the con- 
stitution when it adopts a trial by jury. 


It is argued, however, that in passing the sedition law, St. 
1798, c. 74, s. 83, Congress expressly provided that the jury 
should have the right to determine the law and the fact under 
the direction of the court, as in other cases, and that this shows 
that in other cases juries may decide the law, contrary to the 
direction of the court. 


I draw from this the opposite inference ; for where was the 
necessity of this provision, if by force of the constitution juries 
as such have both power and the right to determine all ques- 
tions in criminal cases ? And why are they to be directed by the 
court ? In Montgomery vs. The State, 11 Ohio R. 427, the Su- 


*Annual Register, vol. 34, p. 170, 29 par. His. Debates in the Lords, and 
particularly L. Camden’s speeches. 
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preme Court of Ohio, in discussing the question whether juries 
are judges of the law, refer to an article in the Bill of Rights 
of that State, which is in the same words as this section of the 
sedition act, and the opinion of the court then proceeds: “ It 
would seem from this that the framers of our Bill of Rights did 
not imagine that juries were rightfully judges of law and fact 
in criminal cases, independently of the direction of courts.— 
Their right to judge of the law is a right to be exercised only 
under the direction of the court; and if they go aside from that 
direction and determine the law incorrectly, they depart from 
their duty and commit a public wrong; and this in criminal as 
well as civil cases.” 

There is, however, another act of Congress which has a most 
impottant bearing on this question. The act of the 29th of 
April, 1802, in section 6th, after enacting in the case of a di- 
vision of opinion between the Judges of the Circuit Court on 
any question, such question may be certified to the Supreme 
Court, proceeds: ‘ And shall by the said court be finally deci- 
ded; and the decision of the Supreme Court and the order in 
the premises shall be remitted to the Circuit Court, and be there 
entered of record and have effect according to the tenure of 
such judgment and order.’’ The residue of this section provides 
that criminals as well as cases are embraced in it, and under it 
many questions arising in criminal cases have been certified to 
and decided by the Supreme Court, and persons have been ex- 
ecuted by reason of such decisions. 

Now can it be that, after a qusstion arising in a criminal 
trial has been certified to the Supreme Court, and there, in the 
language of this act, finally decided, and their order remitted 
here, and entered of record, when the trial comes on the jury 
may righifully revise and reverse this final decision? Suppose, 
in the course of this trial, the judges had divided in opinion 
upon the question of the constitutionality of the act of 1850, 
and that, after a final decision thereon by the Supreme Court 
and the receipt of its mandate here, the trial should come on 
before a jury, does the constitution of the United States, which 
established that Supreme Court, intend that a jury may, as 
matter of right, revise and reverse that decision? And if not, 
what becomes of this supposed right? Are the decisions of the 
Supreme Court binding on juries, and not the decisions of in- 
ferior courts? This will hardly be pretended; and, if it were, 
how is it to be determined whether the Supreme Court has or 
has not, in some former case, in effect settled a particular ques- 
tion of law? In my judgment, this act of Congress is in accord- 
ance with the constitution, and designed to effect one of its im- 
portant and even necessary objects, a uniform exposition and 
interpretation of the law of the United States, by providing 
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means for a final decision of any question of law—final as re- 
spects every tribunal und every part of any tribunal in the 
country; and, if so, it is not only wholly inconsistent with the 
alleged power of juries to the extent of all questions so decided 
but it tends strongly to prove that no such right ‘as is claimed 
does or can exist. 

An examination of the judicial decisions of courts of the Uni- 
ted States since the organization of the government will, as I 
think, show that the weight of authority is against the position 
taken by the defendant’s counsel. 

The earliest case is 3 Dallas, R. 4. Chief Justice Jay is 
there reported to have said to a jury that on qnestions of fact 
it is the province of the jury, on questions of law it is the pro- 
vince of the court to decide, and in the very next sentence he 
informs them they have the right to take upon themselves to 
determine the law as well as the fact, and he concludes with 
the statement that both law and fact are lawfully within their 
power of decision. 

I cannot help feeling much doubt respecting the accuracy of 
this report, not only because the different parts of the charge 
are in conflict with each other, but because I can scarcely be- 
lieve that the Chief Justice held the opinion that in civil cases 
and this was a civil case, the jury had the right to decide the 
law. Indeed, the whole case is an anomaly. It purports to be 
a trial by jury in the Supreme Court of the United States of 
certain issues out of chancery, and the Chief Justice begins by 
telling the jury that the facts are all agreed, and the only ques- 
tion is a matter of law. and upon that the whole court were 
agreed. If it be correctly reported, I can only say it is not ac- 
cordance with the views of any other court, so far as I know, 
in this country or in England, and is certainly not in accord- 
ance with the course of the Supreme Court for many years. 

In the United States vs. Wilson et al., Bald. R. 78, which 
was an indictment for robhing the mail, the court instructed 
the jury explicitly that they had a right to judge of the law and 
decide contrary to the opinion of the court ; but in the United 
States vs. Shine, Bald. R. 510, which was an indictment for 
passing a counterfeit note of the bank of the United States, the 
defendant’s counsel having insisted to the jury that the bank 
was unconstitutional, the court with equal explicituess told the 
jury they had no right to judge of the constitutionality of an 
act of Congress, and in the strongest terms declared that the 
exercise of such a power would leave us without a constitution 
or laws. With great respect for both these able decisions, I 
cannot but think that the criticism of Judge Conkling, [Conk. 
p- 426] is just, when he confesses his inability to discover any 
difference in principle between these two cases, with respect to 
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the rights of juries to decide the law in criminal cases ; and, i 
so, the latter opinion of that court was entirely adverse to the 
right claimed. 

It has been suggested that the articles of impeachment of 
Judge Chase, and the line of defence adopted by his counsel, 
has a tendency to support the views of the defendant’s counsel. 
The first article of impeachment does speak of the undoubted 
right of juries to judge of the law in criminal cases; but I can 
allow no other force to this than that it proves that a majority 
of the then House of Representatives thought it fit ts make that 
allegation in that proceeding. And although the counsel of the 
accused rested the defence of their client against this charge 
mainly on a denial of the facts, yet in the argument of Mr. 
Martin will be found a statement of his opinion on this ques- 
tion, and an argument in support of it, which is marked with 
that ability for which he was so highly distinguished, and which 
leaves no ground for the assertion that the right in question 
was conceded by him.* 

In United States vs. Battiste, 2 Sumner 240, Mr. Justice 
Story pronounced an opinion on this question during the trial 
of a capital indictment. He denied that this right existed, and 
gave reasons for the denial of exceeding weight andforce. This 
decision was published more than sixteen years ago. It has 
been before the profession and within the knowledge of Con- 
gress. An act of ten lines would at any time have changed 
the rule which he laid down. No such act has been passed. 

If we look to the decisions of the courts of the States, I 
think we shall find their weight in the same scale. 

The earliest case is People vs. Croswell, 3 John, Cas. 357. 
The question was as to the right of the jury to pass on and de- 
cide the intent under an indictment for a libel. The court were 
equally divided. As has already been suggested, this is by no 
means the question raised here, and that by the law of the State 
of New York at this day the jury are not judges of the law in 
the sense now contended for, I infer from the opinion of Judge 
Barculo, in People vs. Price, 1 Barb. 8. C. R. 566; for in the 
trial of an indictment for murder he told the jury that it was 
their duty to receive the law from the court and conform their 
decision to such instructions ; and under this ruling the prison- 
er was convicted and executed. 

This question has been very carefully considered, and elabo- 
rate and extremely able opinions upon it delivered by the high- 
est courts in Indiana, New Hampshire, and Massachusetts. 





*Chase’s trial, p. 182. 

+Townsend vs. The State, 2 Blackf. [Ind.] R. 152. 
Pierce vs. The State, 18 N. H. R., 536. 
Commonwealth vs. Porter, 10 Met., 11, 263. 
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The reasoning of these opinions, so far as it is applicable to the 
question before me, has my entire assent. The question is not 
necessarily the same in the conrts of the several States and of 
the United States, though many of the elements which enter 
into it are alike in all courts of common law, not bound by 
some statute or constitutional provision, and my judgment has 
been much influenced by these opinions. 


[t remains for me to notice briefly some of the arguments 
which are relied on by the defendant’s counsel in support of his 
position. It is said that, in rendering a general verdict of guil- 
ty or not guilty, the jury have the power to pass, and do in 
fact pass, on every thing which enters into the crime. This is 
truce ; but it is just as true of a general verdict in trover or tres- 
pass; and yet I suppose the right of the jury to decide the law 
in those cases is not claimed. The jury have the power to go 
contrary to the law as decided by the court, but that the power 
is not the right is plain, when we consider that they have also 
the like power to go contrary to the evidence, which they are 
sworn not to do. 

It is supposed that the old common law form of the oath of 
jurors in criminal cases indicates that they are not bound to 
take the law from the court. It doesnot so strike my mind.— 
They are sworn to decide according to the evidence. This must 
mean that they are to decide the facts according to the evi- 
dence. But if they may also decide the law, they are wholly 
unsworn as to that, and act under no obligation of an oath at 
all in making such decisions. A passage in sdttleton's Tenures, 
Lib. 3. 8 368, and the statute Westminster, 2, c. 30, 13 Ed. I. 
and the Commentary of Coke thereon, relating to an Assize, 2 
Inst. 425, have been referred to as throwing Tight on this in- 
quiry ; but it seems to me enough to say that the assize was 
not a jury—that an assize was not a criminal case, but an ac- 
tion between party and party, and that if the statute intended 
to confer on the assize the right as well the power to decide the 
law, it was a strange provision, which subjected them to pun- 
ishment, if they decide the law wrong; for it would seem that 
what was right or what was wrong must be determined by the 
tribunal having the rightful power to determine it, which is sup- 
posed to be the assize itself.* 

That it has been a familiar saying among the profession in 
this country, and an opinion entertained by highly respectable 
Judges, that the jury are judges of the law as well as of the 
facts, I have no doubt. In some sense I believe it to be true, 
for they are the sole judges of the application of the law to the 





*For some able criticism on this statute, see the opinion of Gilchrist, J., in 
-H. R. 542, Worthington on Juries, 72, 94. 
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particular case. In this sense, theirs is the duty to pass on the 
Jaw, a most important and often difficult duty, which, when dis- 
charged, makes the difference between a general and special 
verdict, which, although they may return, they are not bound 
to return. They are a co-ordinate branch of the tribunal, hay- 
ing their appropriate powers, and rights, and duties, with the 
preper discharge and exercise of which no court can, without 
usurpation, interpose; but it is not their province to decide any 
question of law in criminal any more than civil cases, and if 
they should intentionally fail to apply to the case the law given 
to ew by the court, it “would be, in my opinion, as muclf a vi- 
olation of duty as if they were knowingly to return a verdict 
contrary to the evidence. 

A strong appeal has been made to the court by one of the 
defendant's counsel, upon the ground that the exercise of this 
power by juries is important to the preservation of the rights 
and liberties of the citizen. If I thought so, I should pause 
long before I denied its existence. But a good deal of reflee- 
tion has convinced me that the argument drawn from this quar- 
ter is really the other way. As long as the Judges of the U. 
States are “obliged to express their opinions publicly, to give 
their reasons for them when called upon in the usual mode, ‘and 
to stand responsible for them, not only to public opinion, but to 
a court of impeachment, I can apprehend very little danger of 
the laws being wrested to purposes of injustice. But, on the 
other hand, I do consider that this power and corresponding 
duty of the court authoritatively to declare the law is one of the 
highest safeguards of the citizen. The final cause, indeed the 
sole end of courts of justice, is to enforce the laws uniformly 
and impartially, without respect of persons, or times, or the 
opinions of men. To enforce popular laws, to apply the laws 
to unpopular causes, is easy. When an unpopular cause is a 
just cause—when a law, unpopular in some locality, is to be en- 
forced there—then comes the strain upon the administration of 
justice ; and few unprejudiced men will hesitate as to where 
that strain would be most firmly borne. 

I have entered thus at large into this important question, 
with unaffected reluctance. Having been directly and strongly 
appealed to, and finding that no Judge of any Court of the 
United States had in any published opinion examined it upon 
snch grounds that I could feel I had a right to repose on his 
decision, I knew ndét how to avoid the duty which was thus 
thrown upon me. My firm conviction is, that under the Con- 
stitution of the United States, juries in criminal trials have not 
the right to decide any question of law, and: that, if they ren- 
der a ‘general verdict, their duty and their oath require them 
to apply to the facts, as they may find them, the law given to 
them by the Court. 
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THE MAYOR, ALDERMEN AND CITIZENS OF PHILADELPHIA, v. HEN- 
RY PAUL BECK and CHARLES FREDERICK BECK. 


Under the 22d section of the late Mr. Girard’s Will, the testator did not in- 
tend that the income of the fund thereon mentioned should be applied to the 
expenses of cleaning the docks on the Delaware front of the city. 

Ph ag expense is a burthen which the owners of the wharves must themselves 
ar. 

The opinion of the Court was delivered by Lewis, J. 

The question for decision in this case is whether any part of 
the income of the fund of $500,000 given to the city authori- 
ties in trust for the objects specified in the 22d section of the 
Will of the late Stephen Girard, can be rightfully applied to 
the expenses of cleaning the docks on the Delaware front of 
the city. 

The three objects of the testator’s bounty, enumerated in the 
22d section, are: Ist. The laying out of Delaware Avenue; 
2d. The removal of all wooden buildings within the city; and 
8d. The widening of Water street. Each of these was directed 
to be accomplished in the order in which they are named. 

The first object to which the-income of the fund is directed 
to be applied, is the laying out, regulating, curbing, lighting 
and paving a street on the east part of the city of Philadelphia, 
to be called Delaware Avenue. In order that this object might 
be accomplished, it was necessary that the city authorities should 
acquire powers from the Legislature and rights from individuals 
to enable them to remove, or pull down all the buildings, fences 
and obstructions which might be in the way; to prohibit all 
buildings, fences or erections of any kind to the eastward of 
the Avenue, and to fill up the heads of such of the docks as 
might not afford sufficient room for the street to be laid out.— 
As the proposed improvement facilitated access to the wharves 
and docks, and greatly increased the commercial advantages of 
that part of the city, it was reasonable in itself, and necessary to 
the full enjoyment of those advantages, that the individuals who 
would derive the greatest benefit from the improvement, and 
who were bound to keep the docks and wharves in proper con- 
dition for their appropriate uses, should be compelled to fulfil 
their obligations in that respect. And the confidence which the 
testator reposed in the authorities of the city, as shown through- 
out his will, sufficiently indicates the reason for his desire that 
those authorities should be clothed by the Legislature with the 
necessary power to enforce these obligations. We think that 
it was not the intention of the testator to appropriate any part 
of the fund to defray the expense of cleaning the docks. On 
the contrary, we think it sufficiently manifest that his intention 
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was to compel the owners of the wharves to perform this 
duty, al well as to keep their wharves in order, and to re- 
move the platforms projecting therefrom over the river sup- 
ported by piles. This must of course be understood dis- 
tributively according to the existing liabilities of the parties, 
each wharf owner to keep his own wharf in order, to re- 
move the platforms projecting therefrom, and to defray the 
expenses of cleaning the adjoining ‘dock in proportion to the 
number of feet of his lot or landing adjoining on each side of 
the dock. This duty was imposed upon the owners of wharves 
by the laws of 1698 and 1700; and the act of 1803 made 
it the duty of the Master Warden to superintend the 
execution of these laws. Although the drainage of the city 
may largely contribute to the silting of the docks, it must be 
remembered that this drainage is but the natural discharge of 
deposits which but for the obstructions created by the wharves 
would find their way without impediment, to their appropriate 
receptacle, the Ocean. And the increase in quantity arising 
from the business at the wharves and the drainage of a large 
and populous city, is but the result of that commerce which 
gives to the wharves their chief value. It is therefore a prin- 
ciple of obvious justice, that those who receive the profits of 
these structures, erected upon the public domain, should bear the 
charge of keeping them in suitable condition for the uses for 
which they were constructed. It is to be presumed that the 
testator was perfectly aware of this just and legal liability of 
the owners of wharves, and we see no sufficient indication in his 
will of an intention to take the burthen from the shoulders of 
those who were so justly bound to bear it, and thus to apply to 
private advantage a fund which could be more usefully employ- 
ed in promoting objects of general utility. 

The objection, that this construction imposes upon the owners of 
wharves, “a joint obligation to clean all the docks, and thus 
conveys a meaning that is extravagant,” is nothing more than 
an endeavor to support one misconstruction of the will by an- 
other, quite as far from the true intention of the testator as the 
first. It rests upon a verbal criticism certainly not eatitled to 
controlling influence in the construction of instrum snis suoposed 
to be frequently prepared in the hour of extremiry, wichout the 
assistance of professional advice. It is certainly trae that there 
is a looseness of expression in the instrument Lefore us; but 
this only demands, with more urgency, that tl. general intent 
shall overbear small objections of expression ind punctuation.— 
There is as much propriety in understanding the testator to 
speak distributively in reference to the docks and platforms, as 
in regard to the eed, 

The wharf, the dock, and the platform, are so connected with 
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each other, in their constrvetion and in their uses, that they 
may be regarded, for many purposes, as identical. The dock 
is useless without the wharf; the latter is of no value inde- 
pendent of the dock; the platform is but an_ extension 
of the wharf; and the owner of the wharf receives the profits 
of the whole. Why then should the charges of keeping the 
whole of this structure in proper condition for its uses be divi- 
ded? Why should a stranger assume the duty of keeping the 
docks in order, while the owner, whé receives all the profits of 
the dock and the wharf, is only required to keep the wharf in 
order ? An unequivocal declaration of such intention would, of 
course, be regarded and enforced ; but, in our opinion, no such 
intention is expressed. 

The direction to apply the income of the fund to three ob- 
jects, in the order in which they are specified, excluding the two 
last from any participation until the first shall be accomplished, 
indicates that the first, in the view of the testator, was one 
which would be accomplished within some determinate period ; 
but according to the construction claimed by the appellees, the 
fund must be applied to a charge of perpetual obligation—to an 
object which never can be accomplished so long as the rains 
descends and the streams pursue their courses to the ocean. 

There is nothing in the 23d section of the will to change the 
legitimate and independent construction of the 22d ; taking both 
together, we see that although the testator desired the city au- 
thorities to obtain power to enforce the liabilities of the owners 
of wharves, yet he did not consider that an object of sufficient 
importance to make it one of the conditions of his legacy of 
$300,000 to the State. He intended to specify among those 
conditions, only such laws as were “ necessary to carry into 
effect the several improvements designated in the section im- 
mediately preceding.” An act to authorize the city corpora- 
tion to compel the owners of wharves to keep their docks in 
order and to remove their platforms, was not in that category ; 
and of course was not named as one of the conditions of the leg- 
acy to the State. 

The act of 1832, in complying not only with the condition 
upon which the legacy was given, but with the wishes of the 
testator as expressed in the 22d section, may be regarded as 
the enlightened judgment of a co-ordinate branch of the gov- 
ernment, in the exercise of its legitimate functions of legisla- 
tion, in favor of the construction now given to the will by this 
court. This construction is in accordance with the justice of 
the case; and by preventing the application of the fund to ob- 
jects of private advantage which may be otherwise attained, and 
securing it to those of public and general benefit, we are carry- 
ing out what was manifestly the great purposes of the testator. 

It may not be necessary, at present to express an opinion 
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respecting the disposit’on of the fund, after the three objects 
enumerated in the 22d section shall have been accomplished ; 
but it would certainly be well for those entrusted with its man- 
agement, to pause before they apply it to purposes which the 
testator intended to accomplish by enforcing the obligations of 
the wharf owners, and thus prevent its application to the ‘fur- 
ther improvement of the Eastern front of the city.” If the 
intention of the testator was to secure one beneficial object by 
compelling the performance of individual duties, and others by 
the application of his own funds, the discretion of the trustees 
must be controlled by that intention. 

The decree at Nisi Prius is reversed; and it is ordered and 
decreed that the Bill be dismissed at the costs of the appellees. 

For Appellants, Welliams and Olmsted. 

For Appellees, McMurtree and Palch. 


Court of Common Pleas.—Philadelphia County. 


[Before Judges Kine and CamppeLy.—Saturday, Nov. 15, 1851 ] 
MOYAMENSING vc. SHUBERT, owner, &c. 

A judicial sale extinguishes a municipal lien and the municipal claim after such 
sale is continued only against the purchase mongy; and this principle is not 
affected by the sixth section of the Act of March 11, 1846. 

A municipal claim enforced by execution occupies the position of any other lien. 
This was a rule to show cause why the levari facias should 

not be set aside. The plaintiff obtained judgment for $12,84, 

for paving against the lot of ground described in the writ, and 
issued a levari facias to March term, 1851, under which the 

said lot was sold at Sheriff’s sale, on the 5th of May, 1851, 

to N. W. White, for $75, and he received the Sheriff's deed 

for the same. The money was distributed by the Sheriff, who 
paid plaintiff $22,07 for costs on the writ, $25 were reserved 
as Sheriff’s cost, and the balance was paid for registered taxes. 

Plaintiff after so selling said lot, under their original levari 
facias, issued an alias levari facias to sell the same lot a second 
time. 

The opinion of the Court was delivered by Kiva, P. J.— 
That judicial sale extinguished a municipal lien on Jand on 
which it was charged, and that the claim of the municipality 
after such a sale, continued only against the purehase money, 
in common with other lien creditors, was long a settled princi- 
ple. But by the 6th section of the act of 11th of March, 1846. 
it was declared that “the lien of such claims shall not be divest- 
ed by any judicial sale, as respects so much thereof as the pro- 
ceeds of such sale may be insufficient to discharge and pay.” 
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But is it necessarily tg be so taken, and does it not, like all 
other statutory enactments, admit of an equitable construction ? 
—which, while it leaves unaffected the remedy intended to be 
given by the law, prevents that remedy from being inequitably 
applied. The evil intended to be corrected by the law, arose 
from judicial sales taking place, of which corporations having 
liens had no actual notice; and who thus found themselves de- 
prived of their security, by proceedings in which they had no 
acutal participation. This, indeed, may occur with any judg- 
ment which is a lien on land. But private vigilance generally 
serves to prevent any very serious results from such a cause. 
In the case of the public it is very different; and hence arose 
the act of 1846 which was intended to proteet municipal liens 
from being divested by judicial sales, of which the municipality 
had no cognizance, and in which it had no real participation. 

But in a case like the present, in which the corporation is the 
actual plaintiff issuing the execution process under which the 
land is sold, execution process founded on the lien itself, the mis- 
chief proposed manifestly to be remedied by the law does not 
exist. The purchaser under such process is in substance and 
effect a purchaser from the corporation itself; and can it be 
that such a purchaser is to be disturbed in the enjoyment of 
the land he has paid for, by the very party who is substantially 
his vendor? When the corporation, instead of resting on the 
security of its lien, as one which could not be extinguished, 
otherwise than by actual payment, thinks fit to assume an ac- 
tive attitude, and to enforce its present payment by execution 
process, it occupies only the position of any other lien creditor. 
If it had been the intention of the Legislature that the lien of 
a corporation claim on land, should not be extinguished under 
any circumstances short of actual payment in full, even on a 
judicial sale under its own process, it would have been easy to 
say so. A purchaser under such a sale would then have been 
admonished that he took the land charged with the incumber- 
ance, if the purchase money paid by him proved inadequate to 
extinguish it. This he certainly does do, when the land is sold 
under other process than that of the corporation itself. But 
further than this the legislature never could have intended to 
go. The first principles of justice interdict a man from im- 
peachment or disturbing the title and enjoyment of land derived 
from himself. And such a construction should certainly be 
given to this act, as while it carries into effect its legitimate 
objects, makes its administration harmonize with the dictates of 
natural equity and right reason. 

In my opinion the plaintiff’s lien was extinguished by the 
first sale, made under their own process, and that consequently 
the motion to quash these proceedings must prevail. 


Rule absolute. 
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District Court of the United States. 


Charge of Judge Conkuine to the Grand Jury, delivered at 
Buffalo, N. Y., Tuesday, Nov. 11th, 1851. 


Gentlemen of the Grand Jury :—You are aware, gentlemen, 
that the people of the United States have seen fit voluntarily 
to subject themselves to two distinct systems of civil government 
—each having its Legislative, Executive and Judicial Depart- 
ments, and each, within its own proper sphere, acting inde- 
pendently of the other. The powers of each of these govern- 
ments respectively, are exercised by agents chosen for that 
purpose, directly or indirectly, by the people; and while every 
citizen is entitled to the prote ction of each, all are bound, also, 
to yield obedience to both. You of course understand me, 
gentlemen, as referring to the National and State Governments; 
between which, by written organic laws denominated Constitu- 
tions, the whole politic: al power which the American people have 
seen fit to delegate, has been distributed. The national gov- 
ernment is one of specific powers expressly enumerated in the 


®oustitution of the United States. They are limited to certain 


specified subjects, few in number, in which the whole American 
people have a common interest, and which require one uniform 
rule of action. Thus, for example, it is declared by the consti- 
tution that the Congress shall have power to regulate, not the 
internal commerce of a State, but commerce with foreign na- 
tions and among the several States, and with the Indian tribes; 
to establish a uniform rule of naturalization, and uniform laws 
on the subject of bankruptcies, throughout the United States ; 
to coin mouey, regulate the value thereof and of foreign coin, 
and to fix the standard of weights and measures; to establish 
post-oflices and post-roads; to declare war; to raise and support 
armies; and to provide and maintain a navy. 

With the exception of the comparatively very limited, but 
vastly important authority thus expressly delegated to the gen- 
eral government, the immense and undefined residue of political 
power belongs to the State Governments, or to the people. 

For obvious reasons, the power of penal legislation in any 
government ought to be exactly co-extensive with its power of 
general legislation ; for, while upon the one hand it would be 
idle to confer authority to enact laws, and withhold authority 
to enforce obedience; on the other hand, any extension of this 
latter power beyond the limit I have mentioned, would be incon- 
sistent and absurd. And hence it results that a vast majority 
of the public offences committed in the United States are pun- 
ished in the State courts alone; and from the nature and or- 

VOL. XI.—NO. VI. 
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ganization of the Federal Government it also results that 
offences against the United States consist, in a legal sense, only 
of those criminal acts which have been designated and declared 
punishable by some statute of the United States. Those hith- 
erto of the most frequent occurrence in this District, are the 
making and passing of counterfeit coin, and larcenies and em- 
bezziements from the mail and post-office. ‘These and other 
ordinary offences, and the laws on which they depend, have 
often been made the subject of comment in this Court, and it is 
less necessary that I should enter into any explanations con- 
cerning them now because I am not apprised that any of them 
are likely to come under your notice; and this is the less prob- 
able, because a Grand Jury has very lately been impanneled in 
another part of this District. 

But, gentlemen, I am sorry to say that in the execution of 
my judicial duties | have been made acquainted with certain 
other gross infractions of the laws of the United States, into 
which it will be your duty to inquire; and as the offences to 
which I allude are novel in this district it is proper that I 
should briefly explain their nature. 

By one of the articles of the Constitution of the United, 
States—you know what that is, gentlemen; it is the supreme 
law of the land—of paramount obligation upon every citizen, 
every legislative body, and every judicial tribunal, State and 
National, of the United States—by one of the articles of this 
organic law, it is ordained that ‘ No person held to service or 
labor in one State under the laws thereof, escaping into another, 
shall in consequence of any law or regulation therein, be dis- 
charged from such service or labor; but shall be delivered up 
on claim of the party to whom such service or labor may be due.” 

This provision is understood to embrace others besides Afri- 
can slaves, but its language is plainly descriptive of them, and 
as we know, moreover, from contemporancous history, it was to 
them especially, that it was designed to apply. The Constitu- 
tion went into operation in 1789; and in 1793, in pursuance of 
the power conferred by this provision, Congress passed an act 
for the purpose of carrying it into effect. This act looked for 
its execution, mainly to State megistracies, and by their agency 
many absconding slaves were restored to their owners. 

But after the lapse of more than half a century, it had, from 
various causes, which I need not now stop to enumerate, become 
insufficient for its purpose; and in September, 1850, a supple- 
mental act was therefore passed, which has acquired no little. 
notoriety under the popular name of Fugitive Slave Act. One 
of the most important of the changes introduced by it consists 
in the substitution of certain officers appointed by the Circuit 
Courts of the United States for the several Judicial Districts, 
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long known as Commissioners of these Courts, instead of the 
Siate Magistrates designed by the act of 1793. After affirming 
the right of the owner in person, or by his authorized agent or 
attorney, to apprehend his fugitive slave, and after empowering 
the Judges of the United States, and the Commissioners I have 
mentioned, when applied to for that purpose, to issue warrants 
authorizing and requiring the Marshals of the United States 
and their deputies to arrest such fugitives, the new act proceeds, 
in the seventh section, to provide as follows : 

Julge CONKLING, here read the 7th section of the act. 

Such, gentlemen, are the provisions of the Constitution and 
iaws of the United States to which I have deemed it my duty 
to direct your attention, for a reason I have already mentioned, 
and which I will now briefly explain. 

On the evening of the first day of the last month, at the city 
of Syracuse, a person alleged to be a fugitive slave from the 
State of Missouri, having been arrested by a deputy Marshal, 
in virtue of a warrant issued by a Commissioner, was forcibly 
rescued or aided to make his escape, by a Jarge number of per- 
sons acting in concert for that purpose. An application was 
soon afterwards made to me, by the attorney of the United 
States, for warrants against divers persons, severally charged 
on oath with having participated in this violent and unlawful 
proceeding; and seven or eight persons, of a considerably larger 
number against whom warrants were issued, were accordingly 
arrested, brought before me for examination, and held to bail 
to answer to indictments preferred against them at this Court. 
It will be your duty, therefore, to inquire into the truth of those 
charges, and, if they appear well founded, to indict the guilty 
parties. ‘To warrant you in finding a bill of indictment, how- 
ever, the accused must be shown to have intentionally co-opera- 
ted, directly or indirectly, in the unlawful design, by acts 
tending to promote its success, or by words tending to incite or 
encourage others. It is your imperative duty, gentlemen, to 
take care that, so far as depends upon you, the guilty shall not 
escape ; while, upon the other hand, you are to be no less care- 
ful to indict no man upon insufficient grounds. The just rule 
upon this subject is, not to indict except upon evidence which, 
unrebutted, would in your judgment, warrant the conviction of 
the accused by a petit jury. 

Having now pointed out to you your duty gentlemen, I shall 
not detain you by undertaking to vindicate the constitutional 
and statutable provisions by which this duty is imposed, or by 
any exhortation to its faithful performance. Such an attempt 
would, in my judgment be an insult to your understandings, and 
an impeachment of your integrity. Surely it cannot be neces- 
sary to inform a New York Grand Jury that a judicial tribunal 
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ig not invested with legislative authority to enact or repeal laws 
at pleasure, but that, on the contrary, its sole function is. to 
understand and impartially apply the existing laws. As men 
of common sense and enlightened citizens, you must know this 
already, as well as I do; and to exhort you to the honest fulfil- 
ment of the duty it implies, and which you have just solemnly 
sworn to execute, would be to impute to you a willingness to 
violate your duty and your oaths. And what right have I to 
do this, any more than you have to impute the like turpitude to 
me’ Of a court of criminal jurisdiction the Grand Jury, no 
less than the Judge, constitutes an essential component part.— 
Both alike are the sworn ministers of the law, and both alike 
are bound to obey its mandates. 


Court of Common Pleas.—Trinity Term. 
HELSHAM ». R. and J. BLACKWOOD. 
Pleading——-Libel—Justification——Acquittal no Estopped. 


1. In an action fora Libel charging a persom with a legal crime, e. g. Murder, 
with circumstances of aggravation, if the additional circumstances would be 
in themselves libellous, they must be justified, as well as the ‘bare legal 
offence. 

2. Declaration set out a Libel, alleging that the plaintiff had shot one C. in s 
duel, and that, on his trial, it was understood that the counsel for the prose- 
cution were in possession of a damning piece of evidence, viz: that he had 
spent nearly all the previous night in pistol practice. Plea, that the plain- 
tiff had murdered the said C. by shooting him. Replication, by way of 
Estopped, that the plaintiff was acquitted on his trial :—Held, that the plea 
was bad as an insufficient justification. 

3, Semble, that the Replication was also bad, the trial and acquittal being no 
Estopped on the defendants. 


Case for Libel.—The declaration stated that the plaintiff 
was a captain of militia, and after the usual inducement of good 
character, &c., set out, with the proper inuendos, the libel, pub- 
lished by the defendants in Blackwood’s Magazine, as follows: 
“* We ourselves were present at a remarkable trial for duelling, 
about eighteen or twenty years ago, at the Old Bailey, before 
the late excellent and very learned Baron Bayley, on which oe- 
casion he also laid down the rule of law respecting duelling with 
uncompromising firmness and straightforwardness. This was 
the case of Captain Helshman, who had shot Lieutenant Crow- 
ther in a duel at Boulogne. There were rumors of foul play 
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having been practised ; and a clergyman, a brother of the de- 
ceased, made strenuous and persevering efforts to bring Captain 
Helsham to trial. The latter continued, for some time after 
the duel in France, though anxious to return to England; and 
after (as we have heard) taking the opinion of a well-known 
counsel at the criminal bar, who advised him that he could not 
be tried in this country for a duel fought in a foreign country 
not under the British Crown, he came to England, when he was 
instantly arrested, under the stat. 9 Geo. 4, c. 31, s. 7, which 
had been passed two or three years previously, viz. in 1828, 
and must altogether have escaped the notice of the counsel in 
question. That act authorises the trial in England of any Brit- 
ish subject charged with having committed any murder or man- 
slaughter abroad, whether within or without the British domin- 
ions, as if such crime had been committed in England. Captain 
Helsham was admitted to bail to meet the charge, and, having 
duly surrendered, took his place at the bar of the Old Bailey at 
nine o'clock on a Saturday morning. He was a middle-aged 
man, of gentlemanly appearance, his features indicting great 
determination of character; but they wore an expression of 
manifest anxiety and apprehension as he entered the dock, and 
looking down, beheld immediately beneath him the brother of 
the man whom he had shot, and through whose ceaseless activ- 
ity he was then placed on trial for his life as a murderer; and 
he was to be tried by an uncompromising judge, stern and exact 
in administering the law, and animated by pure religious spirit, 
but, withal, thoroughly humane. Throughout the whole of that 
agitating day the prisoner stood as firm as a rock—sometimes 
his arms folded, at others his hands resting on the bar, while 
his eyes were fixed intently on the judge, the witnesses, or the 
counsel, every now and then glancing with gloomy inquisitive- 
ness at the jury and the judge. His lips were from first to last 
firmly compressed. Jt was understood that the counsel for the 
prosecution were in possession of a damning piece of evidence, 
viz. that the prisoner had spent nearly the whole of the night 
immediately preceding the ducl in practising pistol firing.— 
However the fact might be, it nevertheless was not elicited at 
the trial; and probably the prisoner, who had been prepared 
for such evidence being produced, began, on finding that it was 
not so, to take a more favorable view of his chances. As the 
case stood, however, it looked black enough to those who knew 
thé law, and the character of the judge who sat to administer it. 
That venerable person began his summing-up to the jury about 
seven o'clock in the evening, and the scene can never be effaced 
from our memory. The court was extremely crowded—the 
lights burned brightly, exhibiting anxious faces in every direc- 
tion. But what a striking figure was the central one—the 
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prisoner! Immediately over his head was a mirror, so placed 
as to reflect his face and figure vividly, especially to the jury. 
A few moments after the judge had commenced his charge, we 
observed the ordinary of Newgate glide into court, the late 
Rev. Dr. Cotton, in full canonicals, and with flowing white 
hair, having a picturesquely venerable and ominous appearance, 
an take his seat near to, but a little behind the judge. It wag 
then usual for the ordinary to be present at the close of capital 
cases, in order to add a solemn ‘Amen’ to the praye r with 
which the sentence of death coneluded— that God would h: ave 
mercy on the soul’ of the condemned. ‘Gentlemen of the jury,’ 
commenced Mr. Baron Bayley, amidst profound silence, ‘ we 
have heard, several times di " ing the course of this trial, of the 
law of honor: but I will now tell you what is the law of the 
Jand, which is all that you and I have to do with. It is this— 
that if two persons go out with de adly weapons, intending to 
use them against e ach other, and do use them, and death ens ue, 
that is murder, wilful sae Seay He paused for a moment, as if 
to git e the jury time to appreciate the dread significance of his 
opening. As soon as he had uttered the last two words, Cap- 
tain Ielsham’s cheek was instantaneously blanched. We were 
eyeing him intently at the moment, and shall never forget it. 
He stood, however, with rigid erectness, gazing with mingled 
anger and fear at the judge, whom he felt to be uttering his 
death warrant: and after a while bent his eyes on the jury, 
from whom they wandered scarce a moment during that mo- 
mentous summing up, one wich, with every word, was letting 
fall around him, as he must have felt, the eurtain of death.— 
‘The law of honor,’ said the judge towards the close of his 
charge, ‘is an imposture, a wicked imposture, when set against 
the law of the land and the law of God Almigh ty, claiming the 
right to take away human life. T tell you, who sit there to 
discharge a sworn duty, that a fatal duel is malicious homicide, 
and that is wilful murder.” The jur y retired to consider their 
verdict; and e e judge at the sa me wr — the court till 
his presence shoul: dl be required again. Captain Helsham, how- 
ever, continued standing at - bar almost as motionless as a 
statute. After a prolonged absence of an hour and forty min- 
utes, the jnry returned into — The prisoner eyed them, as 
one by one they re-entered their box, with a solicitude dismal 
to behold, and the irrepres : a quivering of his lip indic ated 
mortal agitation. The ver ho wever, was ‘not guilty;’’ on 
which the prisoner heave a a #6 1eavy sigh, passed his hand clea 
over his damp forehead, bowed slightly, but rather sternly to 
the jury, and was then removed from the bar and released from 
custody. When the verdict was a few minutes afterwards com- 
municated to Baron Bayley, who had remained in attendance 





, 


_~ 


— 
. 


®O2 0 














AMERICAN LAW JOURNAL. 263 


[Helsham v. R. & J. Blackwood. ]} 


in an adjoining room, he remarked gravely, ‘I did my duty !— 
It is well for Captain Helsham that the verdict is as it is; had 
it been the other way, I should certainly have left him for exe- 
cution.” In that case the duellist would have died on the gal- 
lows on the ensuing Monday morning.” By means of the 
committing of which said grievances, the plaintiff had been 
greatly injured in his good name, Xc., to the plaintiff's damage 
of £50900. Plea, that before the committing by the defendants 
of the supposed grievances in the declaration mentioned, or any 
part thereof, and after the passing and coming into operation 
of a certain statute made and passed in a session of Parliament 
holden in the ninth ys ar of the rc ign of his late Majesty George 
IV, heretofore King of the United Kingdom of Great Britain 
and Ireland, intituled ‘* An act for consolidating and amending 
the Statutes in England relative to offences against the person,” 
to wit, « n land out o f the said United Kingdom, to wit, at Bou- 
logne aforesaid, in the then Kingdom of France, the plaintiff, 
then bei ug a subj ct of his said then Majesty, did feloniously, 
wilfully, and of his malice aforethought, shoot off and discharge 
at and is gainst one Jo seph Growther, then being a subject ot 
his said then Majesty, and then being a lieutenant, that is to 
say, the seid Lieutenant Crowther in the declaration mentioned, 
a certain pistol then loaded with gunpowder and lead, to wit, in 
2 certain duel thea and there fought by and between the last- 
mentioned person and the plaintiff; and the plaintiff did then 
and | the Ve, by means of his, the plaintiff's, so as aforesaid felo- 
nto ishy 7 ilf ‘ully m and of luis mali@e aforetlought shooting oft and 
such pist ; as aforesaid, so loaded as aforesaid, at 
and against the said Joseph Cr owther as aforesaid, then and 


, ‘ a 
tuere felon iGUSLY, wilft ly, and of |] his mal ice ator ‘ethoug give 
7 7 @ - | . 
URLVY LHe Siiu Ai Cpl SAFO CROF one Mmoirlai 5 ount 4 Ol Which said 
| 1 +] : a ‘ 
mortai WOund tue Salud e seph & TOW ther lid ui le “ and ihe re die, 
7 } 
2bu ih WManaAcr Ahnu VY Liiec liledil: afol Ce id Lule plain til did then 
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and tirerve the Sadiuu dv Vat i il ( rowther ic lon JUsl Jy willuily, and 
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OL his Mariis adivretuougut Kill and murs ry tO Wil, in the sal 


duel. Ai id the ck { ndants further Say, thai aiter Wal ds, LO wit, 
a ce rtain se 3i n of Oyer and terminer of lis late Maje sty 
LLC Kin ig of ihe United [xin gdom ol Great 
. duly | holden at the jus tice hall in the Old 
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ing William LY, | 
“a 17 7 } 
aiitadill GH Ai Cidliu 
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sailey, within the paris of St. Sepulche r, in London, to wit, 
on the 7th of October r, iil the livst year Ol Lilie Te igi of his said 


hefore Jolin Crowther, lusq., 


late Mi Lje. vy King William IV 3 
then Mayor of the ciey of London, Sir John Bayley, xnt., 
then one of the justic es of his said late Majesty King William 
IV > as igned to hold pleas before the said King himself—that 
is to i being the said judge in the declaration mentioned, 


and therein described as Mr. Baron Bayley—Sir John Bernard 
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Bosanquet, Knt., one of the justices of the said late King Wil- 
liam LV, of his court of Common Pleas, and others their fellow 
justices of the said late King William the IV, for that purpose, 
and according to the statute in that behalf assigned, by letters- 
patent of the “said late King William IV, made “under the a 
Seal of the United Kingdom of Great Britain and Ireland, 
was duly presented, ace ording to the form of the statute in she 
case made and provided, by the oaths of divers, to wit, thirteen 
good and lawful men of the city aforesaid, duly qualified accord- 
ing to law, then and there sworn, and charged to inquire, for 
our said then Lord the King, of and concerning the said mur- 
der, that the now plaintiff, &e., (setting out two counts of an 
indictment against the plaintiff for the murder of Lieutenant 
Crowther, by shooting him with a pistol.) And the defendants 
further say, “that the then sheriff’s of the said city of London, 
whose names are to the defendants unknown, were thereupon 
commanded by the said justices in and at the said session, that 
they did not omit, by reason of any liberty in their bailiwick, 
but that they should take the now plaintiff, if he should be found 
in their bailiwick, to answer our said then Lord the King, to 
wit, his said late Majesty King William IV, concerning the 
premises in the said indictment mentioned; and thereupon, at 
the same session of oyer and terminer of our said then Lord the 
King, to wit, on the 9th October, 1830, before the said justices 
above named, and others their fellows, justices aforesaid, came 
the now plaintiff in his own proper person, and were to a 
certain recognisance by him and his sureties in that behalf be- 
fore then entered into, he, the plaintiff, having been duly 
arrested by his body by the said sheriffs under th 1e aforesaid 
statute, and by virtue of the premises in that behalf, before en- 
tering into the said recognizance, and then and there surren- 
dered himself to answer the premises aforesaid ; and was then 
brought to the bar there, that is to say, in the justice hall 
aforesaid, in his proper person, and was then and there commit- 
ted to the custody af certain persons then being and as sheriffs 
of the said city of London. And the defendants further say, 
that such proceedings were thereupon afterwards duly had and 
taken upon the said indictment; that afterwards, to wit, on the 
%th of October, 1830, that is to say, the said Satn day in the 
said supposed libel mentioned, the plaintiff, in his proper person 
was brought into the said justice hall in the Old B: ailey ; afore- 
said, at the said session of oyer and terminer, before the said 
Sir John Bayley, and divers, to wit, five others of the said fel- 
low justices of the said late King William IV, and was then 
duly tried upon the said indictment, whether he was guilty of 
the murder in the said indictment mentioned or not, by divers, 
to wit, twelve men of the city aforesaid, sworn to recognise on 
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their oath whether the plaintiff was so guilty or not. And the 
defendants further say, that the case of the plaintiff on the said 
trial looked black enough to those who knew the law and the 
character of the judge—that is to say, the Sir John Bayley, 
who sat at the j justice hall aforesaid, on the day and at the time 
aforesaid, to administer the law—and that the said Sir John 
Bayley presided at the said trial, and summed up the case to 
the jury. And the defendants further say, that the said Joseph 
Crowther in the said indictment mentioned was and is the said 
Lieutenant Crowther in the declaration mentioned. And the 
defendants further say, that there were, and existed before, and 
up to, Sorsy at the said tr ial, rumors of foul play having been 
practised, to wit, by the plaintiff, to wit, by reason of, and in 
ant i jut, and touching and concerning the said duel, and the 
fighiing thereof by the plaintiff. And the defendants farther 
say, that the aforesaid trial of the plaintiff for the offence afore- 
said was and is the said trial in the supposed libel mentioned, 
wherefore the defe ndants, at the said time when &c., committed 
the supposed grievances in the declaration mentioned, as they 
lawfully might for the cause aforesaid. Verification. Replica- 
men, by way of estopped, stating, that after the plaintiff sur- 
rendered to take his trial, he ple: aded not guilty; that the j jary 
duly impannelled and sworn to try him found him not guilty, 
and th \ereupon it was considered and a judged by the . ourt, 
that the now plaintiff be discharged, &e. Verification by the 
record, and prayer of judgment. Special demurrer, on the 
ground that the defendants were not estopped by the verdict of 
acquittal and judgment, they having been no parties or privies 
tothe prosecution. 

Peacock, Q. C., (Cowling was with him,) in support of the 
demurrer.—The defendants are not estopped by the verdict of 
acquittal and judgment from proving the plaintiff guilty of the 
murder. (Buller’s N. P. 245.) “Though a pai ew Fe in a 
court of criminal jurisdiction be conclusive evidence of the fact, 
if it afterwards come collaterally in controversy in a court of 
civil jurisdiction, yet an acquittal in such a court is no proof of 
the reverse;” citing 3 Mod. 164. (Lord Howard v. Lady In- 
chiquin, 1700; 1 Stark, 278.) The principles adverted to seem 
to exclude a verdict of a criminal proceeding from being evi- 
dence in one of a civil nature. For, independently of other 
objections, in such cases, the parties are not the same; and 
therefore there is no such mutuality as is essential to an 
estoppel.” A stranger could not have adduced evidence on the 
trial. In an action against an insurance company, the acquittal 
of the plaintiff an an indictment for arson would be no evidence. 
So, in bigamy, the fact of the second marriage being held legal, 
would not, ipso facto, illegitimatise the children by the first 
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marriage. [Maule, J.—In the case of Rex v. Rislip, (1 Ld. 
Raym. 394,) Holt, C. J. cites a case where it was adjudged, 
that if a man be « adjudged the father of a bastaid by two jus- 
tices, he is estop sped against all the world to say the contrary, 
and a man may justify the calling him so.] So, in an action 
for an assault, an acquittal on an indictment for the same breach 
of the peace was no answer. [Jervis, C. J.—The statute as to 
that assumes that such was the law.] England v. Bourke (8 
E usp. &Q)) and Cook v. Field, (Id. 135 ,) before Lord K¢ Hyon, 
are expressly in point. So in Gibson v. M’Carthy, (Cas. t. 
Hardw. 311.) So an acquittal for forgery would be no estoppel 
in an action on the supposed forged note. In that, as Mr. 
Starkie observes, the conviction or acquittal are conclusive of 
the mae re fact of conviction or acquittal,and no more. hen it 
is objected by the plaintiff that the plea is bad in substance, 
because it does not justify the whole of the libellous matter in 
the declaration. The plea justifies the truth of the Ibel, that 
the } laintiff was guilty of the murder, and the de claration cer- 
tainly says more, viz. that it was understood that the counsel 
for the prosecution were in possession of a oe piece of 
vidence, viz. “that the prisoner had spent nearly the whole of 
the night immediately preceding the duel in practising pistol 
firing.” This is not justified in terms, but it is submitted that 
it is merely matter of evidence, to shew the malice necessary 
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enabling himself, by practice, the better to accomplish his pur- 
pose. W ith or atibent this practice, if he killed his man, he is 
a murderer, and the fact of the pre actising is merely strong evi- 
dence of the intent to murder, i. e. of the malice necessary to 

constitute the crime. I do not say there may not be cases 
where matter of aggr avation may be in itself libellous. [ Tal- 
fourd, J.—Greville v. Ohapman (5 Q, B. 7 31) s shews, that even 
if a person be engaged in an illegal act, he is entitled to pro- 
tection of his character in respect of other matters connected 
with the transaction.] Hunt v. Bell (1 “ ing. 1) is to the con- 
trary, and Yrisardi v. Clement (3 — 432) shews that the 
court will not enter into an inquiry as to the mode of carrying 
out an illegal act; therefore we must not look here at aa law 
of honor. [Jervis, C. J—The laudable object of the author of 
this article was to discourage due lling. Surely it would be con- 
trary to that object, — & very dangero US thing, for us to hold 
that it was no ageravation of the practice he has so we 7 repre- 
hended, that the mm aa er spent the previous — in pistol 
practice. ] It is clinnitted that it ae shey ws that he prepared 
himself, or rather put himself in the positi on he intended—that 
it was merely evidence of the necessary malice. [Maule, J.— 
Malice is esse eta’ to the crime of merder 3 but this is evidence 
of more malice then is necessary to constitute the | gal crime of 
murder. This is a question of q lantity, ane it comes to this— 


you put a great deal of ee | in your libel, and you justify a 
small portion only i ir “p sition is ia in effect, say & 
small libel may prove a lara 2 If we prove a malicious inten- 
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ill not enter into the question whether it was 
: = 
very malicious or not. In law there is no difference. The 


Court cannot enter into the inquiry whether a duel has been 
fought fairly or not—whether a murder has been committed, 
according to the rules of honor, in a gentlemanlike manner.— 
oe ule, J. —Persons are meetin convicted of murder, and 

t, with univer 4 concurr , the extreme penalty of the law 
i commuted. No one wi onl say that the French law is not 
worthy of a civili 1 nation because it admits of verdicts of 
murder “ “with ~~ uating circumstances.” dy ente ring into 
the question whether a du cpa conducted fais rly and properly, 


or not, the court would hold out that a duel might be conducted 
in a proper manner. 

Keane, (Quain with him.) contra.—Nothin; ¢ ean he added to 
what has "fall n from the Court on the plea; and if th plea is 
bad in substance, it becomes unnecessary to support the repli- 
cation. 

Jervis, C. J.—The course this case has taken renders it un- 
necessary ‘to express any opinion on the validity of the re a" a- 
tion, alt th ough the Court entertains a strong opinion against it, 
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and the form of a plea of autrefois acquit tends to strengthen 
this opinion. But judgment must be given for the plaintiff, on 
the ground that the plea professes to justify the whole libel, and 
justifies only a part. The libel charges a murder under one 
particular form, viz. by previous preparation and practice.— 
The justification shows a mere felonious homicide. It cannot 
be said, on the part of the defendants, to make no difference 
under what circumstances the murder was committed, because 
the libel itself states that “it was understood that the counsel 
for the prosecution were in possession of a damning piece of 
evidence,’ and then mentions a circumstance to shew that the 
actual death of his opponent was in the contempiation of the 
plaintiff. It would be a serious injury to public morals if we 
were to hold that it made no difference in public opinion whether 
a duel had been fought fairly or unfairly. It certainly would 
not be proper for the Court to make such a distinction in a trial 
for murder by duelling. But the public will not view the two 
cases in the same light; ; and on a trial for libel, to say the Court 
will not draw a distinction is a very different matter. Where 
the issue is murder er no murder, the Court cannot _ r into 
such a question; but where the issue is libel or no libel, the 
whole afiair must be gone into, and if circumstances are stated 
which would be matter of aggravation in the cye of the publie, 
they must be inquired of by the Court; otherwise this conse- 
quence would follow—that after aman had been tried for a 
murder, which he had unfortunately committed in a fair duel, 
you might attribute to him the grossest unfairness in his con- 
duct relative to it, and he could have no redress for the oppro- 
brium thus unjustly cast upon him. I do not think we can lay 
down such a principle; and therefore, inasmuch as the plea 

professes to justify the whole libel, and docs not, judgment 
must be given for the plaintiff. 

Mav ez, J.—I am of the same opinion. When an action is 
brought for libel, in order to make a good plea of justification, 
the defendant must justify everything in the libel whic h is Inju- 
rious to the plaintiff. If several crimes are charged, they must 
be all justified; if a crime is charged as having been committed 
in a particular manner, the justification must be, that the crime 
was committed in that particular manner; a fortiori, if what 
might be circumstances of aggravation are charged, (as here,) 
those circumstances must be justified. The imputation on the 
conduct of the plaintiff does not make the murder legally differ- 
ent, but makes the libel a worse libel; and the libeller ‘himself 
put it forward as “‘a damning piece of evidence.” It is quite 
fallacious to say that the plaintiff committed a murder; if such 
only had been intended, it would have been sufficient to allege, 
with the proper formal allegations, that the plaintiff had com- 
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mitted a murder; but the libel states much more than that; 
and if it states more, which in itself is injurious to the plaintiff, 
that must be justified as well as the rest. If the aggravating 
circumstances had been charged alone, they must have been 
justified; and it by no means follows, that because a man had 
committed a crime you may charge it to have been committed 
in any way the imagination may suggest. There is no state- 
ment here that the pistol practice was a fact, or that the counsel 
had evidence of it, or that it was understood that they had; 
and supposing it not to be true, it was charged as ‘‘a damning 
piece of evidence,’’ and would be likely to induce people to 
think worse of the plaintiff on aceount of it, and that would be 
injurious to the plaintiff, and therefore the subject of an action; 
and if so, a justification of it was necessary, and not the less so 
because it was accompanied by other charges. 

CreEsWELL, J.—I am of opinion that this plea does not jus- 
tify the whole libel. Fora time the argument had some weight 
with me, that the circumstances described as a damning fact 
was merely evidence to prove the principal offence imputed, 
(viz. the crime of murder,) and therefore it was substantially 
answered; but, on consideration, I think this is not so, and that 
it is a separate matter. Suppose the libel to have been, that 
the plaintiff got into a quarrel, and gave or accepted a chal- 
lenge, and that he sat up all the night before the ducl practising 
pistol firing for that purpose, it would be difficult not to say 
that this was a libel; and is it less so because you add that he 
afterwards went out and shot his opponent ? 

TaLrourD, J.—If the argument for the defendant prevailed, 
it would follow, that if any person committed an offence against 
the law, that would put him out of the protection of the law as 
to any imputation respecting the offence. There can be no 
doubt that the writer of this article thought the circumstances 
in question made a difference in the case, and amounted to foul 
play, because he introduces it as “‘a remarkable trial;’’ then he 
mentions the fact as “‘a damning piece of evidence;’’ and adds 
that though no evidence was given, “the case looked black 
enough without it.” The writer, therefore, thought the cir- 
cumstance one of considerable aggravation, and I think so too, 
and therefore that it. ought to have been justified; and that 
judgment must be given for the plaintiff. 

Peacock applied for leave to amend; but the case was subse- 
quently settled by an apology, stating that the charge as to 
the pistol practice, on inquiry, had been found to be untrue ; 
the defendants paying the plaintiff's costs as between attorney 
and client.—June 138. 

In a number of The Jurist will be found the report of a case 
of Helsham ys. Blackwood, arising out of an exceedingly able 
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article which appeared some time ago in Blackwood’s Mag- 
azine on the subject of duclling. The legal question involved 


g@; bat in this, as in 
- many other such cases, the decision of the question of pleading 
involved the decision of the substantial question, which, strip- 
ped of the confusion that the counsel for the defendants very 
ably and astutely created, or endeavored to create, is by no 
means complicated. 

The article constituting the alleged libel, asserted that the 
plaintiff had shot his opponent in a duel; that there were ru- 
mors of foul play having been practised ; and that it was under- 
stood (on the trial for murder) that the counsel for the prosecu- 
tion were m possession of a damning picce of evidence, viz: 
that the prisoner had spent nearly the whole of the night im- 
mediately preceding the duel in practising pistol firing; and 
then followed a very striking picture of the trial. 

Now, we should defy any man to read the portion of the ar- 
ticle set out in the pleadings in Helsham vs. 1 lackwood, and 
not to rise from the perusal with a thorough impression, that to 
Captaim Helsham was imputed the fact of having practised pis- 
tol-shooting the night before the duel. * 

The plea justified the allegation of murder by killing in a 
dnel, but did not justify the allegation of the preliminary pistol 
practising; and the question of substance as well as of plead- 
ing was, whether such justification wasrequisite. The argument 
in support of the plea was, that killing in a duel is murder; 
that there are no degrees in murder; and there cannot be such 
a thing as a duel fought in a proper manner; in effect, that 
killing in a duel being a murder, it is immaterial in the eye of 
the law how it is committed. 

The confusion here palpably attempted to be introduced be- 
tween what constitutes murder at law, and what constitutes 
libel, in reference to a charge of murder, was of course instantly 
noticed by the judges, who pointed out that, in libel, you must 
look into the whole circumstance, and that if circumstances are 
stated which would be an aggravation in the eye of the public, 
they must be inquired of by the court. 

It appears to us that the common sense and good moral effeet 
of this decision are striking as its law is ‘correct, and that so far 
from tending to defend or encourage, as it was argued, the 
practise of duelling, it only tends to discourage any claim on the 
part of the public to impute to a man more than he has done, 
because he has done that which subjects him to legal punish- 
ment; that so far from any immoral consequences being likely 
to follow if this decision is correct, on th: contrary, the grossest 
outrages might be lawfully perpetrated if it were not correct. 
To say that there are no degrees in murder at law is no doubt 


in this case was, in form, one of pleading ; 
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correct; that is, the law holding that the going out to fight a 
duel with de sadly weapons implies malice, and that if there be a 
killing in such “duel i it is consequently murder, of course it is 
immaterial, in considering whether a duellist has committed a 
murder, to inquire into any other facts; it would be wholly un- 
necessary to prove that he had previously practised, because, 
practise or no practise, there is murder. But it cannot be said 
that the moral guilt, or the loss of or injury to character, in the 
estimation of m: nankind, may not be aggravated by circumstan- 
ees. Would it, for instane e, be no greater guilt, or cause no 
greater injury to character in the eyes of mankind, if a man 
had gone out with and killed his benefactor, or, to put the case 
hizher, his brother or his father, than if he had gone out with 
and killed a stranger? Yet, if the argument of the defendants 
in this case of Helsham vs. Blackwood were to be listened to, 
having ascertained that a man had committed a murder, or in- 
deed any other crime, one might lawfully indulge his fancy in 
imputing to him any circumstances attending the commission of 
such crime, blackening his moral character to a color deeper, 
by a thousand shades, than would result from the imputation of 
the simple crime; and that merely because, the law fixing a 
given criminality upon given acts, further acts are immaterial 
in considering the question of the legal crime. In respect to 
the article which was the subject of the action in Helsham vs. 
Blackwood, we have no doubt that the writer believed the state- 
ment made to be true; and if it was indeed the production of 
the author to whom it has been attributed, none who know him 
will believe that his kindly nature would ever abuse the power 
of doing injury which would be given to another, if the decision 
in Helsham vs. Blackwood were other than it is. But so much 
cannot be said of all men; and we certainly think that the law 
as laid down in this case, imposes a very wholesome restraint 
on writers dealing with individual instances as illustrations of 
their propositions. 

As to its encouraging the idea that ducls may be properly 
fought, or, in other words, palliating duelling, that seems quite 
out of the question. The case admits most distinctly, that, 
however fairly a duel may be fought, killing in it is murder ; 
and all that it lays down 1s, that it is libel to impute to a man 
acts which, however immaterial in regard to the question of 
his legal crime, are very material in the eyes of the public to 
his character ultra his legal criminality.—/urist, Oct. 14, 1851. 
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District Court for Philadelphia City and County, 


December 20th, 1851. 


NEWLIN & ALLIBONE to the use of HENRY ROSE r. the PRESIDENT & 
DIRECTORS of the INSURANCE CO. of NORTH AMERICA. 


A separate valuation in a policy of insurance of each parcel, bale or package 
of an article is not equivalent to a separate insurance of each parcel, bale or 
package, and a total losf of 4 bales of an insured invoice of 104 bales of cot- 
ton will not entitle the assured to recover from the assurers anything under 
a policy containing the usual 5 per ct. clause; though each of the bales had 
been separately valued in the policy. 


Srrovp J.—The plaintiffs held a general policy of insurance 
of the defendants, containing the stipulation, *‘ No risk to attach 
to the policy until the amount and description are endorsed there- 
on by the company.’’ Upon this policy the following endorsement 
was made: “April 5, 1850, schr. Julia Eliza, Savannah to 
Philadelphia, on deck 104 bales, valued at $50 per bale—$5,- 
200 a 1}, $78" — 

The bales thus referred to were bales of cotton. On the 
voyage 4 of them were washed from the deck of the vessel and 
never recovered. 

On the trial, after the plaintiffs had given in evidence the 
policy, and shown the total loss of the 4 bales in the manner 
just mentioned, they claimed $200, the policy valuation of these 
bales, on the ground that each bale had been separately valued, 
and thereby separately insured. 

The defendants denied that such separate insurance had been 
made, and contended that the insurance was upon the aggre- 
gate value of the entire shipment, and that by a provision in 
the policy in these words, ‘‘ but no loss or average shall in any 
case be paid under five per cent, unless general,” they were not 
liable at all. 

The Judge reserved the question, whether the insurance was 
on the whole shipment or each bale, for the consideration of 
the Court in banc, and instructed the jury that it was an insu- 
rance on each bale separately. The jury found a verdict ac- 
cordingly for the plaintiffs. 

The policy in this case conforms to the general form of val- 
ued policies of England and the United States, and it is believed 
of most other maritime countries. Cases like the present must, 
therefore, have arisen very frequently, yet neither the labors of 
counsel, nor our own research, have brought to light a single 
adjudication on the subject, in the courts of any country. 

In regard to England, this destitution of authority may be, 
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in part, accounted for by the difference between the law of in- 
surance there and here, upon a state of facts, such as the trial 
losed. Four of the one hundred and four bales were totally 
lost. This, according to Davy and Milford, 15 East. 519, ren- 
dered the insurers liable, on the ground that the warranty as to 
exemption from particular average, applied only where the 
zoods were in a damaged state, deteriorated in value, but not 
destroyed in substance, and not where a portion of the sub- 
stance was totally destroyed. 

But as, in the next year after Davy and Milford was de- 
cided, the Supreme Court of the United States in Birys v. The 
Chesupeake Insurance Company, 7 Cranch, 415, held the law 
to be directly the reverse here, and as that decision has been 
generally followed in the Commercial Courts of this country, 
we regard it as the law of our State. 

The authority which was cited on the trial of this cause, and 
which induced the presiding Judge to give the direction to the 
jury which resulted in the verdict, is the Ocean Insurance Com- 
pany vy. Carrington, 38 Connecticut Rep. 357. 

In this case, A applied to an Insurance Company, inquiring 
st what premium “their office would take a risk on 26 horses 
and 20 oxen for a certain voyage.’’ The office replied “at 15 
per cent., but no partial loss to be paid under 10 per cent., nor 
any less on account of sickness.’ A in reply said “1 accept 
your terms, and want a policy filled, viz: 

On 26 horses valued at $2200 

And on 20 oxen valued at 800 


dise 


$3000 at 15 per cent. 
$450 
And sent a note for the premium, rquesting a policy by return 
of mail. The office received the note, and transmitted a policy 
for $3000 on 46 horses and oxen, valued at 3000. The Court 
held that this policy was not conformable to the terms in which 
he accepted the proposition made by the office, and that the 
company could not therefore recover on the premium note. 

From some portions of the reasoning of the judges reported 
in that case, it was insisted on the trial here, that the principle 
on which that decision rested was that a separate valuation im- 
plied a separate insurance, and it was supposed and asserted 
that this view of the case had been taken by Phillips on his 
work on Insurance; 2 Phillips 507. 

Whether the meaning of Phillips has been rightly apprehend- 
el, we deem questionable. But it is unnecessary for us to 
trouble ourselves with this inquiry. He cites no other authority 
by direct reference, except the Connecticut case, and of this 

2 have the means of judging for ourselves. 

VOL. XI.—NO. VI. 
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We see no inconsistency, upon a close examination of the 
Connecticut decision, in what was there decided, and the set- 
tled doctrine of insurance law here and elsewhere. 

The person who applied for insurance stated that he had the 
distinct subjects upon which he desired to effect an insurance, 
namely—horses and oxen. He gave the number which he had 
of each description, placing g together as a class 26 horses, to 
which he affixing as a whole, a certain value; and as another 
class, 20 oxen, allixing t to them as a whole also, a distinct value. 
His promissory note for the agreed premium he sent to the 
company, who, instead of a policy conformab le to his directions, 
transmitted one grouping together, as a jou insurance, the 
aggregate numb er of the two species of animals, to wit :—“46 
horses and oxen,” with an aggregate valuation of $3000. 

The order of the insurer was faultl¢ ssly explicit, and required 
not one, but two insuronees. It would have beena compliance 
with its spirit to have executed two policies—e ach comprising 
a class with its designated valuation of the animal named. pis 
as only one was desired l, or expected, or necessary, that on 
should have been so framed as to confer the adyontages to the 
insured, of two. 

In what way—to return to the case in hand—does a separat 
valuation of an article in a policy tend to show that that article 
is separately insured ?—was intended to be so? St: — by 
itself, without a valuation, proves the samo thing just as vd ell. 
The mention of its value -has nothing to do wi ith the question, 
how is it insured? ‘he insurance is upon the t thing, by force 
of the language selected for the purpose, and is just as effica- 
cious, and has the same extent, particular or general, whether 
the article comprised in it are valued singly, or in the aggre- 
gate, or not at all. 

To imply universally a separate insurance from a mere sep- 
arate valuation, would produce great trouble and perplexity, 
with no commensurate benefit. it would generate the very evil 
which the memorandum exemption clauses were designed to 
prevent. It would involve the necessity of adjusting petty 
losses, which the wants or interests of trade do not require, and 
the usefulness, not to say the dignity, of insurance forbids. 

What the merchant needs is indemnity against hazards, 
which would seriously injure him, and not a protection from 
losses so minute, that the time requisite to compute them would 
be more valuable than the reparation obtained. See 3, Burr, 
1551 Wilson & Smith argument of Mr. Dunning. 

The policy 1 in this case, as has been before remarked, con- 
forms in essential particulars with the policies in general use 
everywhere. The practice in valued policies seems to be, when 
a number of articles of one description are comprehended in 
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the same policy, to state first the aay of articles, then the 
value of each, thus showing the value of the whole, which is 
carried out and set down as the aggregate. This is the very 
mode advised by Magens, or rather, indeed, his suggestion 
would lead to more minute specific ation as to value. 1 Magens, 
p. 35, sec. 34. He advises that the price of each piece, yard, 
pound, &c., should be given. 

The books are full of ex amples of policies framed in the spirit 
of this advice. The particular valuations are mentioned very 
incidentally, as facts in the case, where they have no bearing 
on the points in dispute. Thus in Lewis & Rucker, 2 Burr, 

187, it appears the part of the goods damaged were sugars, of 
which there were two kinds, and to each hogsh ead a separate 

value was affixed, just as in the case before us, a3 in respect to 
the bales. Tn Kane vs. the Commercial Insurance Company of 
New York, 8 Johns, 227, the insurance was upon a quantity of 

goat skins, each skin valued at fifty cents. In McKim vs. The 
Phoenix Insurance Company of this s 7 2 W.C. C. R. 89, the 
subject of the policy was a large quantity of coffee, at so much 
2 pound. 

‘Such specifications may be important in the adjustment of 
losses, but to treat them as ini licating separate insurances 
would be practically, as to some, impossible, and to others, 
troublesome, vexatious and useless. 

Tt was not until the intro luction of the memo randum clauses, 
as they are still called, although in the policy before us, the 
same provisions are inserted not at the foot, as formerly, but in 
the body of the instrument, and without any special notification,) 
that a separate insurance of the different articles of a shipment 
became important on the score of actual indemnity. But the 
een 9 of inse rting the value of the several articles, and even 
of minute quantities, was prob ably as old as valued policies 
themselves. The memorandum restrictions found it then as it 
now exists, and the reasons which gave it a beginning have in- 
duced its continuance. But, as at its origin, separate insurance 
of the kind contended for was not essential to the interests of 
the insured, there is no ground to infer that it was ever intended. 

On the introduction of the memorandum classes, separate 
insurances of articles of considerable bulk and value, such as 
bales, chests, hogsheads, and the like, were found to be highly 
expedient. Magens takes notice pf this, and suggests a mode 
by which this end might be conveniently effected. “He provides 
a formula with great “exactness of language, n namely, “to pay 
avarage on each package, &e., as if separte interests, sepa- 
rately insured, &c.” 

Something according substantially with this suggestion seems 
to have been generally adopted, and is noticed in every treatise 
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on Insurance, and continues to be used to this day, generally, 
if not universally, when the purpose is to secure the advantage 
of a separate insurance. ‘This policy contains nothing of the 
kind—neither the same words nor any of equivalent significa- 
tion, and we hold, therefore, tlat a separate insurance of the 
bales in question was not in the contemplation of the parties. 

H. M. Phillips, for plaintiffs. 

B. Gerhard, for defendants. 


District Court Decisions. —Philadelphia County. 
Rule for Judgment against Garnishees.—December 6, 1851. 
FITHIAN rv. BROOKS. 


The practice of the District Court is not to give judgment against garnishces 


unless upon an admission of assets express or implied. 


By Snarswoop, P. J.—The established practice of the Court 
is, not to give a judgment against garnishees, unless upon an 
express admission of assets, or, at least, the admission of such 
facts, that the possession of assets necessarily results, as a 
question of law. If the answers are not “full and direct,” 
judgment may be rendered against them on that account. But 
that is a different proceeding and on different grounds from that 
pursued here. The answers have clearly set up, that the gar- 
nishees purchased of the defendants upon an agreement, or 
understanding of both parties, as to the acts of third persons, 
in which they were disappointed ; and that upon discovering 
that, the terms were modified, so that the garnishees were to 
pay the defendants as soon as it was convenient. Now, how- 
ever improbable such a story, though it may have the appear- 
ance of fraud on the creditors,—though, therefore, the goods or 
their proceeds may be subject to the execution or attachment 
of the creditors,—it is impossible for us to say, that the plain- 
tiffs here are entitled to judgment against the garnishees, as for 
a debt admitted to be due. Rule discharged. 


Laine v. InsuRANcE Company.—Motion to take off Nonsuit. 


The defendants are a Mutual Life Insurance Company. The 
plaintiff being an insurer, by the provisions of the charter be- 
came thereby a member of the company. The charter provides 
that “‘the officers of said company shall, on the first Monday of 
January of every year, cause a statement to be made of the af- 
fairs of the company, and a balance to be struck of the profit 
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and loss account, and if there is a surplus after having all losses 
and expenses of the said company for the year preceding the 
same, they shall credit each member with such a proportion of 
gaid surplus as the premiums paid by him, or her, or thei, on 
risks determined, may be to the aggregate amount of premiums 
earned during said year by the company. And in case of the 
death of any member of the said company, the amount standing 
to his credit, at the time of his death, together with the amount 
of the policy in his name, shall be paid over to his legal repre- 
sentatives or assignees within sixty days.’’ The Bye-laws, af- 
ter providing for a sinking fund to meet extracrdinary losses in 
any one year, enact, that the net profits shall then be credited, 
pro rata, to all the assured, and scrip shall be issued for said 
premiums. * * * The scrip so issucd shall be on interest, 
and be transferrable on the books of the company. The net 
profits for the years 1849 and 1859, scrip, or as it is expressed 
in the instrument, certificates that the plaintiff was entitled to 
certain sums in the accumulated capital of the company, subject 
to the rights of the company under its charter and by-laws, 
were issued to the plaintiff, and accepted by him. It is upon 
these two instruments that this action is brought. Without 
stopping to inquire whether the by-laws are consistent with, or 
repugnant to the charter, how can the plaintiii, having accepted 
these certificates in pursuance of these by-laws, now claim to 
recover on them contrary to their terms. What is it practically, 
but a purchase by him with the amount standing to his credit, 
of so much of the accumulated capital, constituting him a joint 
proprietor of that fund, to the extent of his interest with the 
other members. Apart altogether from this consideration, it 
seems clear, that actual payment in cash of the amount so cred- 


ited by the terms of the charter, was only to be made in case of 


the death of any member of the said company; and it is further 
provided, that the profits and accumulation standing to the 
credit of such persons as have ceased to be members, by non- 
payment of premiums, or a renewal of their policy agreeably to 
the by-laws, shall be forfeited to the use of the corporation.— 
The only question which, as it seems to me, might be raised on 
this subject is, as to the right under the charter to make a 
transferrable certificate, unless indeed it be held that the cer- 
tificate, in the hands of the assignee, was still liable to forfeit- 
ure by the default of the person to whom it was originally 
issued. That certainly was not the view of the corporation im 
making this arrangement. While, perhaps, the member by ac- 
ceding to it, yields the absolute right of payment in cash at his 
death; he gains another important advantage, the power of im- 
mediate disposition, as so much ascertained property, subject to 
no contingency. Under any aspect, as it seems to me, the 
plaintiff had no right to recover. Motion dismissed. 
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Court of Common Pleas.—Philadelphia County. 


ROBERTS v. The PHILADELPHIA, GERMANTOWN and NORKIS- 
TOWN RAIL-ROAD COMPANY. 
Construction given to the 13th section of de ‘i ndants’ charter. The defendants 


may alter a location of their road once made even after an award of damage 


The opinion of the Court was delivered by Tuomrson, P. J. 
—This was a rule to show cause why the award of the + viewers 
appointed by this Court, finding one in favor of Jos eph 
Roberts, against the defendant company, should not be set aside. 

The record shows that the petition of the said company was 
duly presented to this court, stating that the company was de- 
sirous of occupying certain lands of said Joseph Roberts—that 
the viewers, mutually chosen by the petitioners and the said 
Roberts, had failed to decide on the matter, and that viewers 
were duly appointed by this court, in conformity with the pro- 
visions of the 15th section of the charter of the said company. 

The report of said viewers was filed on the 17th of Novem- 
ber last. No objection is made to the conduct of the viewers, 
nor to the form or correctness ap their award, nor has the ap- 
peal allowed by said charter been taken. 

Ye are asked to set = = e award upon the ground that 
Y eviously to the entry made by the company upon the land of 

seph Roberts, they had aa red upon other lands respectively 
"Re to Donath, Kempman, and Ruffner, in the same 
n eichborho« ‘|, for the purpose of laying out their road thereon, 
and juries had returned their respective a awards to the counsel 
of the company, except that of Donath. 

It is ins istec d that having thus entered upon the said lands, 
the company had no right to change the location of their road 
to the lands poe by Roberts. In other words, it is contended 
that the company had not the right to altar a location once 
made when an award of damages has been obtained. 

By the 18th section of their charter, the company is author- 
ised to enter upom any land which they shall deem y pewsie | 
for laying out said road. ‘his authority seems broad enoug 
to inelude any land, within the limits prescribed for the road, 
making the company the judges of the necessity of entering 
upon it. Does the entry made for this purpose compel the 
company to make use of the land so laid out ? 

The 15th section of the charter provides that, whenever it 
shall become necessary to enter in, and open, and oceupy for 
the purpose of m: aking the road, any land on which the same 

may be lecated if the owners shall not agree to such entry and 
occupation, and the parties cannot agree upon the compensation 
for injury done by such entr) 'y and occupation, it shall be law- 
ful for the parties to appoint referees, &c. No provision is 
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meade for injuries resulting from the laying out of the’road.— 
It is only when the company enter to use the land that the in- 
jury is done for which the law provides a remedy. 

This certainly affords room for the implication that the entry 
for the purpose merely of laying out the road, does not subject 
the company to any com] pulsory proceedings to oblige them to 
proceed upon the track so laid out. Indeed it mi; ght well be, 
that the company, after laying out a portion of their road, 
might find that the damages incurred were greater than the ad- 
vantage of the particular location would justify them in assum- 
ing—and for this or other reasons which can be easily conceived, 
it might be considered prudent to change such a location. It 
might be considered greatly prejudicial to the interests of the 
company, were they obliged to construct their road upon any 
land which they had viewed, or even staked out for that pur- 
pose, and as nothing in the charter plainly compels them to do 
so, it would be injurious to their rights to put upon it so narrow 
a construction. 

If the company should persist in capriciously changing their 
locations, so as to injure the title to lands once ente xed upon (if 
such injury conld arise therefrom) such proceedings might be 
the subject of redress at the suit of those so injured. But as 
Joseph Ri aberts has not been subjected to inconvenience from 

such a course in regard to his land, we do not think the injuries 
sustained | ,y others afford sufficient ground or setting aside 


— 


thes¢ Pat ceedings, which, as to him, have been regular. 


It is said that Donath and Ke: mpman unite in the present 
2p] oaitia, but it is not perecived in what manner they, not 


being parties to the proceeding, can claim to be heard—they 
may possibly be entitled to insist upon further action upon, or 
an entire abandonment of, the proceedings in which they are 
respectively parties, but their rights cannot be considered in 
this case. The rule is discharged. 


District Court of the United ‘States. 
Southern District of New York.—October 11th, 1851. 


In ADNIRALTY, BEFORE JupGE Betts. 


Charter Party—Charterer—Wihen Owner. Held, that a 
charter of a ship for a voyage or term of time, the charterer to 
victual and man her, and have entire control of her, renders 
the charterer owner for the time, and the real owner is not re- 
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sponsible for the contracts of the m 
the creditor have notice of such os. 
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ter durante tempore, if 


Held, that a sloop 


and craft navigating the waters of the state, or its vicinity, and 
taken by the master on condition that he victual and man her, 
and divide the earnings of the vessel with the owner, if such 
arrangement is known to the hands or scamen, the vessel is ex- 
empt from liability to the seamen for their wages on such 


hiring. Libel dismissed with costs.—Isaac Devoe v. The Sloop 
Fashion. 
a) ee aa 
Misecllaneous. 
The new English Evidence Act. 
The act to amend the Law of eviden: 14 & 15 Vict. ec. 99, 


comes 


justice t} 
of the 


into operation this dey, sea Ba Ist, 1851, and it 


! 


ee has ° 
adn shang . 
le 2dmuinistration 


will pre bably work a greater change tn th 


e 


hen has been effected by any statute since the pass ing 
County Court Act. Already its results are being felt 





in caus ing suitors to resort to the superic or rat} 
‘om ity courts, a and in substituti ng the summons 
in the place of the bill for a dise sovery. 


Under the 2nd section, partics to an action, Ke. 
whose behalf it is brought or defended, are not 


but cc mpellable, to giv e evidence either for or 


selve 


examined with leading questioi is by his own counsel. Proba bly 


7 


er ft than tothe 


for Inspr ection 
, or those or 


on ly co mpet 


against ther h- 


therefore t wr sarge ff or defendant may not only tender 
himself as a witness, but may be subpoenaed an 
give evidence by th e other ‘party. In the latte 
will probably but seldom occur, we presume that 
sidered the witness of the party valling him, and 


however, before he has proceede far in his evi 
he will be decmed to be a witness hostile to the party ¢ ling 
him, and may, therefore, also be subjected to leading questions 


from the 


The 


sons charged with a criminal offence, and husband 
as witnesses for and 


e counsel of such party. 
next section excepts from the operation c 


7 


provisions of the act shall not render any person 


competent to answer 


A tacit condemnation of the power given by the ¢ 


7 
against each other, and decl 


any + vestion tending to criminate himself 


d compelled to 


: eri 
revent, wale! 


he will be con- 


> 


may be cross- 


idence in cheif, 


f the act per- 
and wives 
eres that the 
compellal yle or 

e- 


de 


yunty Court 


Act, 9 & 10 Vict. ¢. 95, s. p- , to compe LT husband ot wife to give 
evidence for or against e: ach other, is involved in the adoption 
of a different rule by this statute, which, however, does not re 
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peal the County Court Act in this respect, as the words of the 


pee act are, “nothing herein contained shall render any 
husband competent or compel: uble to give evidence for or 


fo) 
against his wife,” Xe. 


With regard to self-criminating evidence, the section re~ 
lating to it will doubtless be construed so as to protect the wit- 
ness from being compelled to answer any ques stion that may 
subject him to a . penalty or forfeiture. [Sce Tayl. Evid. 969.] 

Proceedings in consequence of adultery, and actions for 
breach of promise of marriage, are exempted from the act, (see- 
tion 4,) but not actions for seduction. In the last-named class 
of actions, it is well known that the real plaintiff, the person 
seduced, was allowed to give evidence, because the parent, or 
person filling the relation of master, would be the nominal 
plaintiff, while the unfortunate defen: lant could not be heard on 
his own behalf. The Wills Act is not to be affected by the 
present statute, (sect. 5.) In all legal pre wpe. in the su- 
pertor courts inspection ‘of documents in the custody or under 
the control of the opposite par ty 8 re ‘ating to such le cal prceged- 
ings, may . obtained by rule or summon: , Wherever 4 discovery 
eould have been obtained by ali iin a court of equity, 
(sect. 6.) It may bs 2 he ve usef fal to refer % the following pas- 





s -) 

sage in Taylor on Ey moog pp- 1177, 1180:— 

tt may be ye generally obs erved, that while e Courts of Equity 

ecognise no distinction bi etween | ublic ¢ and pp rivate documents, 

‘ between deeds and other less formal writings, they will com- 
“i discov a in aid of civil rights ( only > and therefore, unless 
he ak fe lat a) hj h suthority t} wy oil} 
the defendant waives the o yye etion to their nuthority, whey wii 
never enforce an inspection of documents to aid cither the pros- 


ecution of, or the defence to, an indictment or information.— 


Neither will a Court of Equity interfere any more than a Court 
of Law, where the discovery sought would subject the defendant 
to, any criminal promeding, pena alty, or for feiture, or would 
la e the rules which relate to professional privilege. $1 
these exceptions, any - arty to an action at law, whethe 
plaintiff or defendant, is enti itled in equity to exact from ‘his 
sppcment a discovery et the > evide nees, and therefore to inspect 


A 
m 
ve 


i 
’ 
it 





. i 
and take copies of the writings which relate either t r 
alone, or to his case as well as that of his opponent; but he 
has no right whatever to a oath very of the evidences, or to an 


Ins} rection of the writings, which either relate exclu sively to his 


advers sary’s case, or are not material to the issues about to be 
tried at law. 


é » 1s ie . a P si, aAnmtante - ana 
“As, in all cases where a discor ory of the contents of papers 
\y + ro i 4 Ag “rat hie ¥ . 
IS pray ed, the onus is upon the P laintif® to prove his rig 
~ < 
a 
ut 


’ eae ’ 


1ereto, and the only evidence on which he ean rely is the de- 
fendant’s admission, it follows that a Court of Equity will not 
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make an order for inspection of documents unless the plaintiff 
ein shew from the defendant’s answer, or = his affidavit in 
the nature ef a supplemental answer, first, that the writings in 
question are in the | pe ossession or power of the defi endant: and 
next, that they are relevant to his own ease; or, in other words, 
that he has an siaees | in their producti m, for the purpose of 
the trial about to take place, either as aff di ing affirmative evi- 
dence of some right or title belonging to him, or as tending to 
disprove the title or case of his opponent, by shewing some 
specific defect therein. 

* Though the Court will cons side 11] documents to be in the 
defendant’s power which he anon nit ; to be in the hands of his 


agent, or of any other person un » his control, it will not in 
general or — r the ae due tion of p apers where it appears, by the 
defe n dant’s answer, that he has a joint possession of them with 


somebody aie who is not before the Court. But in these cases 
the plaintiff may either make all the parties interested parties 
he suit, or he may y compel the defendant to furnish in his 
answer a full discovery of the contents of these documents ; and 
should he adopt this Laker course, and should the papers be in 
the custody of some person ee te hold s them for th e defendant 
ind the other parties interested, the defendant may still answer 
the interrogatories rx specting then contents; for every defend- 


+7 
to Tf 





ant 1s bound to inspect and answer as to the ¢ tents of all 
locum ts that are in his possession or power; and all which 
e } right to inspect, provided } eum en force the right, are 
n his vy. We may add, that no valid ol! jection can be ta- 
ken to an order for the production of memoranda which are 
mitted by the defendant to relate to the matters in dispute, 
d to be in his possession, on the ground that they are inter- 
ingled with other entries en the same book, to a discovery of 
which the plaintiff is not entitled, and which cannot be separa- 
ed or led up.” 


icts of any foreign st r British colony, and judicial pro- 
ceedings in any court o . patito herein, may be proved by an 


examined or authenticate 1 copy. The authenticated copy, in 


‘the case of acts of state, must purport to bear the seal of the 
state or colony; in the case of judicial proceedings, they must 
purport to bear the seal of the court, or, in the event of there 


not being a seal, to be ig 40 by the judge or one of the judges 
f, t state in writing on the copy that the court 
has noseal. The mere production mn of such « copy will be sufficient 
evidence of its ex nntent ts, (sect. 7.) An x gyri s certificate, 
ie, to be under the common seal of the Apothecaries 
Cor P any , shall be received in evidence, (sect. 8.) [See Tayl. 

id, 13.] Documents admissable 1 in our courts wien proof 
if seal, stamp, or signature, or of the judicial or official charac- 
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ter of the person appearing to have signed the same, are to be 
admitted in Ireland, and vice versa, (sect. 9, 10,) and also in 
the British colonies, (sect. 11.) Registers of British vessels 
nay be proved by the production of the original or an examined 


copy, or a copy purporting to be certified under the hand of 


the person having the charge of the original, (sect. 12.) When- 
ever it is necessary to prove the trial and conviction or acquittal 
of any person charged with an indictable offence, neither the 
record, nor a copy thereof, need be produced; but it shall be 
sufficient if it purport to be certified under the hand of the clerk 
of the court, or other officer having custody of the record, or his 
deputy, that the paper produced is a copy of the record, omit- 
ting the formal parts thereof, (sect. 19.) [See also the 14 & 
15 Vict. c. 19, s. 2. and the 14 & 16 Vict. c. 100, s. 22. 

The 14th is an important section, by which, whenever any 
book or other document is of such a public nature as to be ad- 
missible on mere production from its proper custody, and no 
statute exists which renders its contents proveable by means of 
a copy, any copy thereof or extract therefrom shall be adiniss- 
able, if proved to be an examined copy or extract, or if it pur- 
port to be signed and certified as a true copy or exiract by 
the officer to whose custody the original document is intrusted. 

Every person, arbitrator, &c., having, by law or consent of 
parties, authority to receive evidence, may administer an oath 
to the witnesses, (sect. 16;) which will meet the case of Reg. v. 
Hallett, (15 Jur., part 1, p. 433,) in which it was held, that an 
arbitrator appointed under the County Court Act had no power 
to administer an oath to a witness; and, therefore, that the 
latter could not be indicted for perjury in his evidence given 
on the arbitration. 

Provision is then made in the act for enabling partics to ob- 
tain certified copies, &c., which are rendered admissible in evi- 
dence, and for preventing false copies, &c. from being made, 


(sects. 12, 14, 15, 17.)—Jurist, Nov. 1, 1851. 


THe WesstER Cask IN Enciuanp.—The London Law Mag- 
azine for May contains, under the title of “A murder Trial in 
America,” its promised article on the Webster case, as ‘ so 
ably reported’ by Mr. Bemis. The Webster case is assumed 
to be a fair specimen of the mode of administering criminal law 
in America, and occasion is taken to offer criticisms thereon--- 
some favorable, some adverse, but all in a friendly spirit. The 
article on the whole is as just, and contains as few errors of fact 
as could be expected under the circumstances. The chief ob- 
jection is made to the great length of the trial; protracted as 
it appears to the reviewer, unnecessarily, both in the amount of 
testimony offered by the government, and by the length of the 
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Attorney General’s argument; and that, too, when “ we have 
seldom read or heard of a case more divested of doubt, difficulty, 
or intricacy; or one which less justified the erroneous redun- 
dance of matter with which it was belabored.”’ The case doubt- 
less wears this aspect to those who read the report at this lapse 
of time, and after the confession ; but those who bear in mind 
the task imposed on the government in the then divided state 
of the public mind upon the question of the prisoner’s guilt, 
almost every one having, from the extraordinary nature of the 
crime, read the facts and formed their opinion thereon; reccol- 
lecting, also, the acquittals which had been recently had in the 
same court-room, and feeling that at that time, more than any 
other for years, it was of the highest importance that the ver- 
dict should be according to the truth of the fact,—will either 
say that the government did nothing more than was necessary 
to convict, or will readily admit if there was any error it was 
upon the right side. Those who know the difficulties with which 
the government had to contend, will smile at the charges of 
‘enormous redundancy of matter,’ and of “ overdone justice.” 

Some of the peculiarities of the administration of criminal 
law in America are thus referred to: “We find a peculiarity 
which is well worth our respectful consideration in England; 
namely, an inquiry of each juror whether he had expressed any 
opinion, or was sensible of any bias, or had conscientious scru- 
ples about conviction when the penalty was death? After the 
disgraceful acquitals for plainly proved murders so frequent of 
late in this country, owing to the same morbid feeling, it would 
be expedient to test our own jurymen similarly. A good deal. 
of time lost, and justice defeated, might be averted were our 
jury boxes equally well weeded.” 

* There is another peculiarity of criminal trials in America, 
which told with great effect in the case, and might be adopted 
here with much benefit, namely, the payment by the State of 
the expense of witnesses for the prisoner in capital cases. The 
absence of them is used with just power against the prisoner 
where this is so. Here the expense to a poor prisoner of bring- 
ing them forward, is constantly urged falsely as a plea in his 
behalf, when guilty. When innocent, it is a cruel injustice that 
the prosecution should be empowered and the prisoner defence- 
less. This not unfrequently happens; our niggardly system 
thus works ill alike for the ends of justice, whether for the 
punishment of guilt or the defence of innocence.” 

‘There is another beneficial example afforded by the Ameri- 
can practice. The counsel for the prisoner speaks after instead 
of before calling his witnesses. This is a just system; the 
other an unjust one, for it is a needless disadvantage to make 
him forestall what his witnesses may say.” 

















AMERICAN LAW JOURNAL. 285 


[ Miscellaneous. ] 


The comments of the reviewer upon the efforts of counsel, 
and the summing up of the court, we give below. The praise 
bestowed upon the opening of Mr. Sohier, the argument of 
Judge Merrick, and the charge of the Judge, is fully deserved. 
An e xtended extract from Mr. Sohier’s 3 greed 33 is given, “fas a 
fair specimen of the line of defence taken, and of the style and 
chat acter of forensic eloquence in America.”” ‘ The main de- 
feace having been thus based on the alibi, which, if true, wholly 
exculpated ‘the prisoner, in the second day of his speech Mr. 
Merrick adopted a line of defence utterly inconsistent with it, 
and put it to the jury that he might have been guilty of man- 
slaughter on sudden provocation. Perilous as this double de- 
fence always is, it was powerfully put,” ke. We wish we had 
space for much longer extracts from this very able speech, 
which occupied six hours and a half in the delivery: a period 
by no means unduly protracted after the mass of evidence with 
which the government had encumbered the case. Then came 
a concluding speech from the Attorney General on the whole 
ease. He: suuahdinted every vestige of the defence, and most 
ably and successfully demolished the hypotheses one after an- 
other, viz:—that previous character was a sufficient defence ; 
that some unknown agent committed the crime; that the con- 
duct of the prisoner was natural, usual, and inconsistent with 
guilt. The whole of the speeches were clever; parts of them 
powerful and cloquent, without one vestige of that rhetorical 
gewgaw and stege device which but too often alloy the best ef- 
forts of our bar. The peroration of the Attorney General is a 
proof of this, and affords admirable example of a much needed 
lesson to juries, which our judges might with great benefit give 
in this country.” 

“The Chief Justice then summed up the case in a most able, 
terse, and masterly speech delivered standing to the jury. He 
laid the case down most clearly and fully, and then recapitula- 
ted the evidence, without wading through it, as the fashion of 
some is. The following remarks on circumstantial evidence, 
and the natural and apt manner in which they are applied to 
the case, will illustrate and justify our commendation of this 
excellent charge. 

“The proceedings which afterwards took place, on a writ of 
error, will form material of a second article, to which we must 
defer further and final comments on this singular specimen of 
American jurisprudence,—one signal no less for the great foren- 
sic talent and acumen it evinces, than for the operose and re- 
dundant complexity of its proceedings. So much overdone 
justice has never been exhibited, we will venture to say, before, 
in the history of jurisprudence.” 
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1 D T OF THE La P Y ta, from the year e thousand seven 
ndred, to the twenty- nd da} one th ight hundred and 

ix. Seventh edition. The first four editions by the late Joun Pur- 

N, Esq., the last three by G: : srroun. DBrovght down to the 
-ecighth day of April, one t pees one fifty-one: with 





t ny to th k, by Pru x C. Bricurty. 
Philadelphia: Kay, Jun. & Brother, 108 Market Street, "hes Booksellers 


Every book which lightens professional labour is a boon to the profession, 








nd when the Ia} loyed « hook of d ‘ly use its value is 

sren reased Since the year 1811, Purdon’s t has always held 

prominent place in the library of every Pennsylvania lawyer, as a book of the 
:portan The original plan of M1. Purdon having met the approba- 


n, that same plan was more fully carried out and expanded 














hy Mr. Justice Stroud in his valuable additions bestowed on the editions of 
1851 1184 plan Mr. Brightly has 1 and his la- 
— 77 ? ’ ~ hase to beg ? ypozraphica! 

ours have added i t ypographical 

chat in the i , made printing t everal tit capitals, is o 
very good one 3 are a most useful portion « Digest, and much of 
the l value oi tae K itseit ae H ends uj) oD its 2a WinsSa poo ane convenient 


viex: in the work before u3, this is now comple 


much labor and care, as well by the present as the for 





may now be commended to the profession as a 
plan, the time amd the labor given it will allow, and : 
iL f every ] nal table in tl Li 


me Court of the United 
itn ©. Howarp, Counsellor at 
Supreme Court of the United 
and James Brown, Law Book- 


me Court of the United States, 





: V. ee 
st Washi ngtor during 


r Term, 1850. The business of the Court can 


no longer be ienlt raced withia the usual annual one volu This volume re- 





sembles its predecessors and is reported in the nsual manner. From the im- 








portance and magnitude of the cases in the Federal Court, we think the Reporter 
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does wisely in eivin r the arguments of leading and distinguished counsel with 

c 7 | ry" } % ¢ 1 - : Rt on 3 rs . 

me deeree of fullness and care. The < is printed by our friends Little & 





Brown. of Boston, and is of course done in their usual rood style. Among 


case (p. 528) appears, and 
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many important cases we notice the 


3sion can now see and read the elab< wake argumen 





ts upon this cele- 


brated and leading subject. Commendation of the Federal reports would be 





as they arc among the necessary daily stu 
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Dixo, in Philadelphia, November 18th, 1¢ 
We take from the Philadelphia papers the foll 
At a meetin3 of the members of the Philadel 


brary, on the 20th November, 1551, the Hon. 


i 
2 


smory + 
e Law Li- 
id weno called to the 








M. Phillips was appeinted Secretary 





The chairman announced that the meeting had been called to express thc 
recret of the members of the Bar for the death of their late ¢ te, Johr 
Bouvier, and in an eloquent address referred to the character and virtues «i 


the deceased, whom he had intimately known from carly | 


voyhood down to the 
day of his death. 





Mr. Charles Wheeler then paid a tri th ry 
Mr. Bouvier, after which the Hon. Joe} pa i} 





tions, which were unani 








a ope he prefaced with the following 
uppropriat te and fee arks 

‘The event which has convene a us is one of several similar events which 

have occurred within a few montiis. Falling as they “le Within our profe: 


sional circle, they are to us peculiarly impressive. 

“Judge Bouvier was actively and earnest)} 
suits up to the very hour he was proce n down 
mids t of ie, ¥ yet, in the activity of life, he fell un 
‘+ His career is interesting and instructive, an 
to Pan Ww ty tre called in early life to stru 
memorandum ge into my hands I learn t! 

n France, in the cd lepartm nt of Gard, a pert 





essional pur 
“an in th 








¢ +1. “ravines + t ; 
Panheiene province oF Langue- 














loc. His parents belonged to the s y of Friend \t the age of fourteen 
he emign with them and one br r to ylvat ia, and landed at Phila 
lelphia, in October 1802. About 2 yoar afterwards. his father died at 

rd, of the yetlow fever. ing n puan, a stranger, and a 
was his ¢ i fortune to a friend te Benjami hinson, 

1} pla business at that time was in Market st. n 





ion, who had been in France, and had perienced the hos; 
Mr. Bouvier’s family, proposed to Mrs. Bouvier to take bot! a : 
stablishment and bring them up to his business. The proposal was a secegled i, 
nd John Bouvier remained with mu until he reached the age of twenty-one 
of the confidence egard of Mr. Johnson and other 
s, they set him up in busi ness as er, in C} . At this place 





= 53 










Mr. ; ouvier remained two years. He y street, betwee i 
Sixth and Seventh, w IU he same vocation 1 about uthy. 





From that eage he rei hil. 
near the place where ae Darby road part turnpike. The build 
he erected, 7] am informed, is still standing lace he carrie 1 on hi 
business prosperously, until the year 1814. Owing to the pre 
if all kinds ¢ f business, he was compelled, at tl ler very « disadvan- 
ageous circumstances, to remove to the western part of Pennsylvania. He 
settled at Brownsville, a small town on Monongohela river, and on the 
aa from Wheeling to Baltimore. At place he conducted a newspay er 
called the Genius of Liberty. In conn vith this labor he commenced the 
study of the law, under the direction of the Hon. Andrew Stewart. At th 
‘completion of “his preparatory course of study, he removed to Uniontown, Fay- 
vite county, where he was first ad e bar 

“On his pitleniina for admi Kennedy, late of the Supreme 
Court, at that time a member of the Dar of the county, was appointed one of 
his examiners. 

‘Soon after he returned to Philadelphia. He was admitted to the Bar of 
the District Court, April, 1824. From that time to his death, he labored i 


ii need - 
triously in his new vocation, with the exception of an interval, during which | 





“ey ae *} a: 
phia, and built a printing office, 








general depression 



























held the office of Recorder of the city, and a Judge of the Court of the Criminal 
Sessions. 
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Of Judge Bouvier’s character and standing as a lawyer, it is unnecessary 
ak; his printed writings original and editorial, are well known and 
hich!y appreciated by the profession. Perhaps no book of the kind has ever 
‘lished in this country so generally acceptible to the profession at large, 
vy Dictionary. He was engaged in revising it for a new edition at the 
the unexpected attack of disease whi¢h terminated in death. His more 
works, the Institutes of American Law, has not been long enough before 


wauired the character which, it is believed, it will be ulti- 








: i 
; ! to deserve. It will be obvious, however, to any one, upon acur- 
examination of these volumes, that they are the product of great research 


‘] forbear to detain you with any eulogium of Judge Bouvier as a man and 
i citizen. itis sufficient to say he was highly esteemed for his many excellent 
wilities by alt who knew him, and, | may add, most highly by those who knew 

s best. With a view to render a just tribute to his memory, I beg leave to 


. 


mit to the meeting the following resolutions :— 


**Rosolved, That the meeting have heard with sincere sorrow of the decease 
‘the Hon. John Bouvier, formerly Recorder of this city, a Judge of the Court 
{Criminal Sessiens, and more recently a member of the Philacelphia Bar. 

Resolved, That by this afflictive event, the legal profession have been de- 
ved of a laborious, useful and learned writer, the Bar of Philadelphia of an 


wnorable and highly esteemed menber, and the community at large, of an 
exemplary and honest citizen. 

‘Resolved, That a Committee be appointed to convey to the family, the sen- 
timents of high regard entertained hy this Dar for the memory of the deceased, 
and of sympathy for them in their bereavement.” 

The chair appointed as a committee, Hon. Joel Jones, Charles Wheeler, 
Menry J. Williams, Edward Hopper, William Parker Foulke, and the chairman 
indi seceretary were added to the committee. 

Yn motion of James Goodman, Esq., it was resolved that the proceedings of 
the mecting be published. 

{t a meeting of the members of the Bar, held in the Law Library, Dec. 15th, 
1851, on motion, the Hon. G. M. Danas was called to the chair, and Chas. E. 
i.ex apppointed Secretary. 

P. McCall, Esq., announced with some appropriate remarks, the decease of 
E.tuv LD, Tarr, Esq., late a member of this Bar, and offered the following res- 
olutions, which were unanimously adoptod : 

Resolved, That the Bar has learned with sincere regret, the decease of their 
esteemed and valued professional brother, Euimu D. Tarr, Esq. 

Resolved, That the Bar will attend his funeral in a body and wear the cus- 
tomary badge of mourning. 

Resolved, That a Committee of five be appointed to convey to the family of 
the deceased the sincere sympathy of the Bar. Messrs. P. McCall, David P. 
Brown, St. Geo. T. Campbell, H. M. Phillips and Edward Hopper, were ep- 
pointed said committee. 

On motion of D. P. Brown, Esq., Resolved, That the preceedings of this 
meeting be published. 

On motion of Edward Hopper, Esq., the Chairman and Secretary were added 
to the committee. On motion, adjourned. 

GEORGE M. DALLAS, Cheirmen. 
Cuarues E. Lex, Secretary. 


Scprsme Covet or Pennsytvanta.—On the 17th of October last, five Judges 
were elected under the Amended Constitution, and at a subsequent day they 
met at Harrisburg and drew lots for their respective terms of office, which re- 
sulted as follows:—Jeremiah 8. Black, Chief Justice, for three years: Ellis 
Lewis, Justice, for six years: John Rannister Gibson, Justice, for nine years: 
Walter H. Lowrie, Justice, for twelve years: Richard Coulter, Justice, for fif- 
teen years. The Court, thus organized, met at Philadelphia on the second 
Monday of this month, where they are now sitting. 








